





INDEX. 


Where a reference is made under any head, the figures refer to the corresponding figures in the 
Index, and also to the paging of the volume. This plan has been adopted in order to enable the 
reader to turn at once to the case, should he so prefer, without previously consulting the Index. 


ACTION. 


1. Actions en declaration de simulation may be brought on all claims sound- 
ing in money, although they ‘be liquidated by a judgment, or pending in 
other suits. Prescott vy. Spurlock, 7. 

2. In these actions, an incidental prayer for judgment:on a claim for which 
there is a pending.suit—in the event that none shall have been rendered 
in such suit—is not sufficient to defeat the main action, and on proper 
proof, the simulation may be decreed, although there should be no 
judgment for the amount demanded. Ibid. 


8. An attachment suit in Mississippi, where nothing is shown to have been 
made, is no bar to a personal action here. 
Clampitt v. Newport, 124. 


4, In an hypothecary action against a third possessor, Articles 69 and 70 of 
the Code of Practice, and Article 3365 of the Civil Code, require no 
other formality than the plaintiff’s affidavit that he had demanded pay- 
ment of his debtor thirty days before presenting his petition for an order 
of seizure and sale. Wilcoxon v. Maskell, 460. 


4. The plaintiff in a petitory action is not bound to show title in himself 
good against the world. He is only required to produce a title as owner 
“causa idonea ad transferendum dominium,” to repel the presumption 
of ownership, resulting from mere possession ; and the date of his title 
ought to be anterior to the possession of the defendant. 

Gravenberg v. Savoie, 499. 


ADMINISTRATORS AND ADMINISTRATION. 


1. An administrator of an estate is bound, legally and morally, to manage its 
affairs with at least as much prudence as he would his own, and, if dis- 
regarding it, he pays more for services, professional, or otherwise, ren- 
dered the succession, than they could have been procured for, he violates 
his duty, and must bear the loss. 

If an administrator unadvisedly institutes suit, the estate ought not to 
suffer loss by it. 
Porche v. Creditors of the Succession of Banks, 65. 


2. An administrator has no right to claim from an heir the delivery and pos- 
session of property of which ‘the heir became an undivided proprietor 
with his co-heirs on the death of the common ancestor ; without sug- 
gestion, or proof that such property is necessary for the payment of the 
debts of the succession. O'Neal v. Oates, 78. 
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ADMINISTRATORS AND ADMINISTRATION, (continued ). 


8. Letters of administration make full proof of the party’s capacity until 
they are revoked. They must have their effect, and the regularity of 
the proceedings on which they issued cannot be examined collaterally, 

Dean, adm., v. Wade, 85. 

4. Note alleged to be given to plaintiff, as administrator, for the price of an 
improvement, or pre-emption on public land—and that plaintiff con- 
tracted to make defendant a title thereto. Held: Such a contract could 
only bind plaintiff personally. Ibid. 


5. The validity of the appointment of Curator can be inquired into collater- 


ally, when such appointment is not good on its face. 
Wilson v. Imboden, 140, 


6. The commission to which an administrator ‘is entitled is two and a half 
per cent. upon the amount of the inventory, deducting bad debts, 
C. C. 1062. - Succession of Gautier, 451. 


See Clerks of Court— Wilson v. Imboden, 140. 
See Obligations— Winthrop v. Jarvis, 434. 


ALEATORY CONTRACTS. 


It is of the essence of aleatory contracts that there should be risk on one 
side or on both, and that all risks appertaining to the contract and not 
excepted, are assumed by the parties. Moore v. Johnston, 488. 


APPEAL. 


1. Where an appeal is taken by the plaintiff, and the names of the warran- 
tors, who are immediately interested, do not appear, either directly, or 
by implication in the appeal bond, the appeal will be dismissed. 

Williams v. Courtney, 63. 


2. An appeal will not be entertained, in a case where there are warrantors, 
unless the warrantors are made parties in the appellate Court. 
Blane v. Cousin, 71. 
3. No amendments can be made to the judgments of the District Courts, if 
the appellee does not ask for them in the manner required by the Code 
of Practice. 
A judgment cannot be amended in favor of the appellee, and damages, at 
the same time, allowed him for a frivolous appeal. 
Hood v. Knoz, 73. 


4. The proviso to the second section of the Act of 22d March, 18438, relative 
to appeals and notices of judgment, does not apply to the parish of 
Jefferson. State v. The Judge of the Third Judicial District, 89. 


5. Where, in a judgment rendered, the amount is left in blank in the record, 
the appeal will be dismissed. Adams vy. Routh, 121. 


6. The Supreme Court is without jurisdiction when the matter in dispute 
does not exceed three hundred dollars. Kellar v. Palfrey, 282. 


7. An appeal will be dismissed when all the parties to the judgment are not 
made parties to the appeal. Armstrong v. His Creditors, 367. 
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APPEAL, (continued). 


8, Action against three defendants to annul a will and for damages. Each 
filed an exception that there was a misjoinder of actions. C. specially 
excepted on the ground that his co-defendants were made parties for the 
purpose of depriving him of their testimony. The exceptions were sus- 
tained, as to the co-defendants, and the suit dismissed as to them—but 
the plaintiff’s right to proceed against C. was maintained. Plaintiff ap- 
pealed—and on motion to dismiss the appeal because C. had not been 
made a party to it—it was Held: that C. should have been made a 
party. The dismissal of his co-defendants from the suit is a judgment 
which he has the greatest interest in maintaining, as he specially ex- 
cepted that they were made parties in order te deprive him of their 
evidence. Appeal dismissed. Bourbon v. Castera, 383. 


9. It is the duty of the appellant to see that the record contains all the evi- 
dence on which the case was tried. If he neglect so to do, the Court is 
without the means of reviewing the case, and the appeal will be dis- 
missed. Harris vy. Hays, 433. 


10. After an order is made and signed, granting a suspensive appeal and ap- 
proving the bond furnished by the appellant, the jurisdiction of the 
District Court is incompetent to disturb the order. 

State v. Judge of the Fifth District Court, 484. 

11. By the Court: When the record comes up without the evidence, nothing 
can be assigned as error in the Supreme Court that could have been 
cured by evidence in the Court below. Pellerin vy. Levois, 436. 

12, The defendant, in injunction, is under no obligation to have the evidence 
taken down in writing for the use of his adversary—in case the latter 
should wish the appeal. Ibid. 


13. Damages allowed for a frivolous appeal. Kennedy v. Hynes, 489. 


14. Where there is nothing in the record to show that the matter in dispute 
exceeds three hundred dollars, the appeal will be dismissed. 
Bersheim v. Hudson, 456. 
15. Petition dismissed, as in case of nonsuit, for want of proper parties to the 
action. Leonora vy. Scott, 460. 
ARREST MALICIOUS. 


1. Action for malicious arrest in a civil suit. Defendant’s counsel asked the 
Court to instruct the Jury: That in order to enable the plaintiff to 
maintain this action against the said defendants, it is necessary for him 
to prove malice; or that the arrest complained of was made, or pro- 
cured to be made by the said defendants from malicious motives, and 
without probable cause. Gould v. Gardner, Sager & Co., 11. 


2. That if the Jury believed from the evidence that the said defendants in 
making or procuring said arrest, acted under the advice of counsel, 
given in good faith, and believed at the time that they had a good cause 
of action against him, the said Gould, and a legal right to hold him to 
bail therefor; that they, the said defendants, are not liable in damages 
to the said plaintiff in this action. ‘The Court refused so to charge the 
Jury. Held: that the Court erred. Ibid. 
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ATTACHMENT. 


1, Whenever the owner has parted with his control over the goods, and can- 
not change their destination, his creditors cannot attach ; but, whenever 
the owner can sell and deliver, the creditor may seize. 

Hill, McLean & Co., v. Simpson, 45, 


. The surety, on a bond for the delivery of property attached, is not exon- 
erated because the judgment against the principal did not decree the 
property attached to be sold. Whatever may have been the form of 
the judgment, the condition of the bond would have been satisfied by 
the delivery of the property attached. Guay v. Andrews, 141, 


. In proceedings against a surety on the replevin bond of a defendant in 
attachment, the return of no property found, contemplated by the Act 
of 1839, is to be made by the Sheriff of the parish in which the judg. 
ment in the attachment suit was obtained—and not by the Sheriff of 
the parish to which the defendant, in the attachment, may have re- 
moved. Ibid. 


. Suit for damages for wrongful attachment. Defendant pleaded that plain- 
tiff had illegally neglected to bond the property attached. Held: The 
right to set aside an attachment by delivering to the Sheriff an obliga- 
tion to satisfy the judgment that may be rendered against him, isa 
privilege which the law accords to the defendant—and not a duty en- 
joined, and the attaching creditor cannot complain if the defendant fails 


to exercise it. Watson v. Kennedy, 280. 

. In cases of this character, based on the tortious acts of defendant, the 
jury are the legitimate judges of the guantum of damages, and the law 
leaves them much discretion. Ibid. 


. It is competent for the garnishee to plead all defences which may be ne- 
cessary for the protection of his own interest. Of such a nature isa 
plea which shows that the plaintiff cannot recover against him, because 
the law, under which he is proceeding against the defendant, is repealed. 

Featherston v. Compton, 285. 


. An attachment will defeat a claim for advances, when the attachment has 
been served before the receipt of any bill of lading or letter of advice. 
Magoun v. Davis, 315. 


. The release by the plaintiff in attachment in Mississippi, of any claim on 
the Sheriff resulting from his allowing the slaves attached to remain 
with the person holding possession of them, in no way invalidates the 
seizure. Myers v. Myers, 369. 


. In Mississippi the Sheriff who seizes slaves may retain possession of them, 
as well through the agency of a keeper, or an overseer, as by one of his 
deputies. Ibid. 

For Judgment in—see Judgment—Succession of Caldwell, 43. 
See Sheriff—Succession of Caldwell, 45. 
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ATTORNEY AT LAW. 


1. It often occurs that the valuable services of counsel enure to the benefit 
of others than those who have employed them. Large interests often 
include small ones in matters of litigation. For such services counsel 
cannot recover against parties who did not employ them. 

Cooley v. Cecile, f. w.c., 51. 

2. It is true, as a general principle, that the authority of an attorney at law 
cannot be disputed, except under certain circumstances; but the prin- 
ciple only extends to cases in which he is acting within the limits of the 
duties which his profession imposes on him. When disputed, the au- 
thority of an attorney at law, not of record, requires proof, as in cases 
of agency. Succession of Barr, 458. 

BAIL. 


1. When the obligation of a bail bond is for the prisoner to appear and re- 
main until discharged by due course of law, the sureties are bound, 
though the prisoner be indicted for an offence different from that for 
which he was committed. State v. Ridding, 79. 


2. A recognizance should be endorsed as filed in Court, and should state the 
cause of its caption, and if it does not, it cannot be explained by refer- 
ence to the indictment, found after it was entered into. 

State of Louisiana v. Smith, 471. 

3. It is a good defence for the surety on a forfeited recognizance, that the 
principal had been tried and acquitted of the offence for which he was 
bound over, since the forfeiture. Lafleur v. Mouton, 489. 


. So long as the opinion of a majority of the Court, in Zhe State v. Long- 
worth, prevails, a party convicted of a bailable offence, may be released 
by Habeas Corpus, after final judgment. Governor v. Fay, 490. 

5. The rule, that in whatever manner a man binds himself he shall remain 
bound, may be true in mere conventional obligations, but in criminal 
cases no bonds are obligatory except those taken in pursuance of law. 

Tbid. 
BILLS AND NOTES. 

1. The holder of a promissory note bearing five per cent. interest, took a 
new note bearing eight per cent. interest, payable one day after date.— 
Held; the endorser was discharged. Shaw v. Nolan, 25. 


. Notarial Certificate of notice of non-payment, put in the Post Office at 
Baton Rouge, was headed as follows: “Baton Rouge, May 19, 1852. 
Mr. John Buhler—Parish of West Baton Rouge—Lobdell’s Store Post 
Office, La.” It was objected that this was no proof that the letter to 
Buhler, on the outside, was directed toany place. Held: that the Cer- 

' tificate was sufficient. Knox v. Buhler, 69. 

. Where the first and second of a bill of exchange were both accepted, with 
the knowledge and consent of the drawers, and without fraud or collu- 
sion between the holders and acceptors, the drawers will be bound on 
both. Wright, Williams & Co. v. McFall, 120. 

. Suit on a promissory note payable to Richard Clampitt, administrator, &c. 
Held: Clampitt might sue in his individual name. 

Clampitt v. Newport, 124. 
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BILLS AND NOTES, (Continued). 


5. When a party sues upon a note that has been destroyed, it is not neces- 
sary to allege or prove that the destruction was advertised. 

Beebe v. McNeill, 130. 

6. The protest of a bill of exchange stated that the bill was presented for 
payment at the office of the drawees, to a gentleman styling himself 
book-keeper of the house, and who answered that he was duly author. 
ized to say that the bill would not be paid. Held; This was a sufficient 
presentment and it was not necessary that the notary should certify that 
the drawees were at the time absent from the counting room. 

Wesson v. Garrison, 136. 


7. The relations of drawer and acceptor create no right to call the acceptor 
in warranty. Ibid. 


8. Action on a promissory note. The protest stated, that the notary ‘“‘de- 
manded payment of said note of the proper officer at the U. B. Bank, 
Clinton, where it was made payable.” In the note, the words used 
were, “payable at the Branch of the Union Bank of Louisiana at Clin- 
ton "—and a copy of the note accompanied the protest. Dy the Court: 
This is a sufficient designation of the place where payment was demand- 
ed, and the certificate made is sufficient, without further designation, of 
the particular officer to whom the presentment was made. 

Lathrop, Adm’r. v. Delee, 170. 


. Where the notice was deposited in the Post Office, at Clinton, without 
being addressed to any particular place, and it was shown that the en- 
dorser lived upwards of three miles from Clinton, and that the endorser 
resorted to the Clinton Post Office for his letters, and it did not appear 
that there was a nearer Post Office, the holder was not bound to send a 
messenger to him with the notice. Ibid. 


. In a suit on a promissory note, the general issue is an admission of the 
signature. Tyler v. Marcelin, 312. 

. A bill of exchange drawn by a citizen of Louisiana, upon and accepted 
by citizens of Louisiana, and payable to the order of a citizen of Louisi-. 
ana, will be understood as intended to be made payable in Louisiana, if 
no stipulation to the contrary appear. 

Northern Bank of Kentucky v. Squires, 318. 

. Where a bill of exchange is accepted by a merchant living and transact- 
ing his business in Louisiana, the reasonable expectation of all parties 
must be that it is to be paid in Louisiana. (Sument, C.J.) did. 


. Action against the acceptor of a Bill payable to the order of the drawer, 
who endorsed it to the plaintiff. The signature of the endorser was 
proved by a comparison of it with that of the drawer. The Court con- 
sidered the evidence sufficient—as the acceptance admitted the signa- 
ture of the drawer. Whitney v. Bunnell, 429. 


. Suit on a note expressing that it was given for a fee in a certain cause. 
The Court held that evidence going to show that the note was given for 
other considerations than those specified on the face of it, was properly 
rejected. Dwight v. Kemper, 452. 
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BILLS AND NOTES, (Continued). 


15. The position is inadmissible that the formula “ne varietur” on a note, 
makes the equities between the original parties binding on the endorsees. 

Maskell vy. Haighfleigh, 457. 
16. The maker of a promissory note, transferred by the holder to the vendor 
of property, cannot resist payment on the ground that the vendor had 

no authority to sell. Wartelle v. Hudson, 486. 
17. Suit on a note payable to the order of H. & R., but endorsed by H. alone. 
By the Court: The defective endorsement on the note was cured by the 
subsequent declaration of R., that H. was authorized to use the notes as 

he did: the date of that declaration is immaterial. 
Ibid, 
CLERKS OF COURTS. 

1. Clerks of Courts have no authority, under the act of 1838, to appoint ad- 
ministrators of estates, under five hundred dollars, when no one will 
accept their administration and give security. 

. Wilson, Curator v. Imboden, 140. 

2. The Act of 1846 does not authorise Clerks of Courts to appoint adminis- 
trators of small successions, but requires them to assume their adminis- 
tration themselves. ; Ibid. 
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COMMON CARRIERS. 


1. In an action against a common carrier for damages to goods, the proof 
must be clear and certain, to relieve him from liability, that the damages 
did not arise while the goods were in his hands; for the presumption is 
against him not only from the terms of the bill of lading, but from the 
policy of law. Bond v. Frost, 297. 


2. In suits against common carriers the testimony in their behalf of their 
clerks and servants, must be received with great caution, Lbid. 


COMMUNITY. 

1. When a married woman, not separated in property, is engaged in trade, 
she will be presumed to trade on the funds of the community in the ab- 
sence of proof to the contrary, and the assets in her hands will be liable 
for community debts. Pendergast v. Cassidy, 96. 


2. The profits of the labor of husband and wife belong to the community. 
Ibid. 


3. Action by collateral heirs of the wife to set aside an act emancipating a 
slave made by the husband and wife. By the Court: As head and 
master of the community, the husband has clearly the right, during its 
existence, to alienate the property belonging to it, and even to dispose of 
it by gratuitous title, if not made in fraud, or to the prejudice of the 
wife. Heirs of Trahan v. Trahan, 455. 

See Husband and Wife. 


COMPENSATION. 


1. A stockholder in the Clinton and Port Hudson Railroad Company, who 
holds the bonds and coupons belonging to the series for which his mort- 
gage is pledged, may plead the same in compensation of his stock sub- 
scription. Haynes v. Kent, 132. 


CONSTITUTIONAL LAW. 
1. Constitutionality of a fine imposed by the Police Jury of West Baton 
Rouge affirmed. West Baton Rouge v. Robertson, 69. 
2. The tax imposed by the town of Baton Rouge upon public exhibitions is 
a mere police regulation, necessary to the order and the very existence 
of towns and cities, and not restrained by any provision of the Constitu- 
tion of the United States. 
Board of Selectmen v. Spalding & Rogers, 87. 
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CONSTITUTIONAL LAW, (Continued). 


8. The duration of an office which is held by executive appointment, and 
and having no term fixed, can be filled at the pleasure of the Executive, 
is not enlarged by Article 96 of the Constitution of 1845, which pro- 
vides that “the duration of all offices, not fixed by this Constitution, 
shall never exceed four years.” This article is a restriction upon the 
Legislature, and applies to those offices which were held either during 
good behavior, or for a longer term than four years. It does not enlarge 
the tenure of an office held by the will of the Governor. 

State v. Crozat, 295. 


4. The Act of April 10, 1811, provides that “for the parish of Orleans there 
shall be for the city of New Orleans an office of record of births and 
deaths, whereof the officer shall be appointed by the Governor.” An 
office, thus created, is held during the pleasure of the appointing power. 
That appointing power was, originally, the Governor, and it is doubtful 
whether the Constitution of 1812, (Sec. 9, of Art. 3,) making the Senate 
a component part*of the appointing power as to officers established by 
that Constitution, and whose appointment was not therein otherwise 
provided for, made any change in the mode of appointing the Recorder 
of Births and Deaths. (Bucnanay, J.) Ibid. 


. Whether the appointing power be vested in the Governor alone, or in the 
Governor and Senate, by the terms of the law creating the office of Re- 
corder of Births and Deaths, it is an office durante bene placito. No 
term of duration was fixed by the Statute creating the office, and when 
such is the case, the office is not to be taken, or intended as an office 
during good behavior, but an office during pleasure. (Bucnanan, J.) 

Ibid. 


. Article 96 of the Constitution of 1845 has nothing to do with offices, of 
which the tenure, under the law creating them, was during pleasure. 
That Article limits the duration of offices held during good behavior to 
four years. The tenure, during pleasure, is not susceptible of limita- 
tion, as it is subject to the will of the appointing power. (Bucaanan, J.) 

Ibid. 


. The order of a Court of this State, made under the authority of a law of 
this State, accepting a surrender of an insolvent’s property, and staying 
all proceedings against him, precludes any creditor from instituting a suit 
in a Court of this State—unless the law itself is a nullity. 

Northern Bank of Kentucky vy. Squires, 318. 


. The State, in its sovereign capacity, can exercise the fullest authority over 
its own tribunals, and prohibit citizens of other States from suing in 
them on contracts made either in or out of the State, unless there is 
some superior power by which her authority in this respect is circum- 
scribed. Ibid. 


. The insolvent laws of this State expressly extend their operation to all 
persons, whether citizens of other States, or foreigners, and all contracts 
are declared to be affected by them, whether made in, or out of the 
State. Ibid. 
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CONSTITUTIONAL LAW, (Continued). 


10. It is settled by judicial authority: 
1st. That the insolvent, or bankrupt laws of a State, if not suspended 
by the enactment of an uniform bankrupt law by Congress, are consti- 
tutional and valid as to all posterior contracts entered into between citi- 
zens of the State where such laws exist, and equally so whether they 
affect the obligation, or the remedy. 


2d. That a discharge, under such laws, as between citizens of the State 
where the discharge is granted, and as to contracts made and to be ex- 
ecuted there, is valid and binding everywhere. 


3d. That it is only in regard to contracts made between citizens of dif- 
ferent States, and not stipulated to be performed in the State where the 
discharge is granted, that the validity of such discharge can be ques- 
tioned, if at all, in the Court of the State where it was granted; al- 
though in the Courts of the United States, according to their existing 
jurisprudence, a discharge, under these circumstances, would not be held 
good as a plea in bar. Ibid. 


11. I cannot understand by what right the transferee of a Louisiana creditor 
can ask a Court of Louisiana to disregard its own insolvent laws and 
violate a cessio honorum, and a stay of proceedings, regularly adjudged 
ina Court of Louisiana. Such a doctrine, it seems to me, would involve 
principles subversive of State sovereignty, and for which I can find no 
sufficient warrant in the Constitution of the United States. (Simet., 
C. J.) Ibid. 


12. The Act of March 12, 1852, “providing for the subscription by the pa- 
rishes and municipal corporations of this State to the stock of corpora- 
tions undertaking works of internal improvements, and for the payment 
and disposal of the stock so subscribed ”—is constitutional. 

Police Jury v. Succession of McDonogh, 341. 


18. The restrictions imposed by Articles 108 and 109 of the Constitution of 
1852, upon the aid which the State may grant to corporations for inter- 
nal improvements, is no limitation upon the aid which the Legislature 
may authorize the Police Juries, &c., to grant. Ibid. 


14. The provision in the Act of 1852, requiring that no ordinances imposing 
a tax for works of internal improvements shall be valid, unless it has 
been ratified by a majority of the voters on whose property it is pro- 
posed the tax shall be levied—is not unconstitutional, nor at variance 
with the spirit of representative government. Ibid. 


15. The burden imposed under the act of 1852 is a tax, with regard to which 
each citizen has not a right to decide, authoritatively, for himself alone, 
whether the tax is for a useful purpose, and will redound to his individ- 
ual advantage. If each citizen can be permitted to complain that his 
tax has been increased without his individual assent, and for a purpose 
of which he, individually, disapproves, all government would be at an 
end. Of the public good which warrants a tax, the Legislature, for 
general purposes, and the duly constituted local authorities, acting under 
the express will of the Legislature for local purposes, are to judge. 

Ibid. 
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CONSTITUTIONAL LAW, (Continued). 


16. The power of taxation, and that of taking private property for public use, 
are distinct things. In the latter case, previous compensation must be 
made. In the former, though in taking a man’s money by taxation you 
do take his property, the compensation is considered as simultaneously 
given in the benefit, which, as a citizen, he enjoys in common with his 
fellow-citizens, in the public welfare and the public prosperity, to the 
advancement of which the money is to be applied. Ibid. 


17. The provision that the contribution levied shal! entitle the contributor to 
stock in the corporation, cannot be regarded as a grievance, and in no 
respect changes its character as a tax. Ibid. 


18. The Constitution of 1845 was superseded and not amended by the Con- 
stitution of 1852. (Stet, C. J.) Sigur v. Crenshaw, 401. 


19. The Article 144 of the Constitution of 1852 was framed in order to pre- 
vent the interregnum that would otherwise occur from the displacement 
of the old govergment and the organization of the new. (Stipext, C. J.) 
Ibid. 
20. It was not intended by the Constitution of 1842 that the old incumbents 


of office were to hold until the expiration of their respective terms, but 
only until their successors were appointed. (Stre.t, C. J.) Ibid. 


21. When the people in the exercise of their sovereignty, deliberately put an 
end to the existing constitution, and adopt an entirely new one in its 
stead—all powers of government under the old constitution necessarily 


cease, except in so far as they are maintained in existence by the new 
constitution. No one has such a vested right to office as to resist the 
necessary consequence of an entire abrogation, by the people, of the 
constitution, under the authority of which he holds it. Rights to pro- 
perty and the obligation of contracts stand ona different footing, and I 
do not understand Art. 143 of the constitution as applicable to the right 
to an office. (OcpeEn, J.) Ibid. 


22. The Constitution of 1852 was intended as an abrogation of the constitu- 
tion of 1845—and not merely as a change in some respects of an exist- 
ing State government. (OcpeEN, J.) Ibid. 


23. Under the constitution of 1852 the Governor had the power, with the ad- 
vice and consent of the Senate, to appoint a new Register of the Land 
Office, and on such appointment the right of the incumbent ceased. 
(Oapven, J.) Ibid. 


24. I feel bound to construe the two articles, 143 and 144 of the constitution 
of 1852, in such a manner as to give effect to both—if that be possible. 
The conclusion to which that rule of construction has led my mind is, 
that the appointing power of the government, organized under the con- 
stitution of 1852, is to be exercised with reference to pre-existing laws— 
and to rights acquired by individuals under pre-existing laws—in all 
cases where such laws and such rights are not inconsistent with the con- 
stitution itself. (Bucaanan, J., dissenting.) Ibid. 
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INDEX. 
CONSTITUTIONAL LAW, (Continued). 


25. The sanctions of the law—the rights of persons were only disturbed by 
the constitution of 1852, in those cases and to that extent that the con- 
stitution contained declarations inconsistent with particular statutes and 
particular rights. (Bucnanan, J., dissenting.) Ibid. 





26. The Register of the Land office having been appointed to office under an 
Act of the Legislature, which fixed the tenure “at two years, unless 
removed in due course of law—and unless all said lands shall be sold 
before that time, when it shall be in the power of the Governor to dis- 
continue the office” —and the limitation specified in the Act not having 
occurred—the constitution of 1852 gave to the executive no authority 
to supersede him. (Bucnanay, J., dissenting.) Ibid. 


27. Allowing and fixing the amount of bail are judicial acts, which the Exec- 
utive is prohibited from doing by the second article of the Constitution. 
Governor of Louisiana v. Fay, 490. 
28. The power of bail is not incidental to the power of granting reprieves. 
Ibid. 
29. Article 127 of the Constitution of 1845, does not restrict the power of 
School Directors in the imposition of taxes under the Act of 3d May, 
1847. Bordelon v. Lewis, 472. 


CONSTRUCTION. 


1. The title of an Act cannot control the plain meaning of the words in the 
body of the Statute. State v. Cazeau, 109. 





2. The Act of Congress of 3d March, 1849, which authorizes the Secretary of 
the Treasury to discharge the sureties of Thomas Gibbes Morgan from 
the payment of one-third of the judgment against them, on their paying 
or securing the residue, does not assign to the sureties the rights of the 
Government against parties with whom Morgan had dealt officially. 
The assignment made by the Secretary to the sureties, and the permis- 
sion given by that otlicer to them to use the name of the United States 
for their benefit, was unauthorized by law. 

United States v. Union Bank, 389. 






For Construction of Wills, 
See Donations and Testaments—State v. Executors of McDonogh, 171. 


CORPORATIONS. 


1. It would be a doctrine fraught with the most dangerous consequences to 
stockholders, and inconsistent with the theory of corporations, to hold 
that the private knowledge of two Directors, not clothed with any spe- 
cial authority in the premises, and constituting a small minority of the 
Board—and which knowledge was not disclosed to the Board—should 
destroy the rights of the Corporation. Mercier v. Canonge, 87. 





2. Municipal Corporations are expressly authorized to receive legacies by the 
Louisiana Code; their capacity, in this respect, is recognized by Article 
423, and hy the whole course of legislation on the subject. Evstis, C. 
J.) State v. Executors of MceDonogh, 170. 








INDEX. 
CRIMINAL LAW. 


1. Information for selling spirituous liquors to slaves without consent of 
masters, &c. Held: If the owner of the slave, or person having him 
in charge, sent the slave to buy, or receive the spirituous liquor from the 
defendant, for the purpose of inducing the defendant to commit the 
offence charged in the information—then the act committed was done 
with the assent of the owner, or person having the slave in charge—and 
the material ingredient of the offence is wanting. State v. Geze, 52. 


. There is no objection to the insertion of several offences of the same na- 
ture in an indictment in separate counts, though differing from each oth- 
er in degree and punishment, when these offences are all felonies. 

The State v. Cazeau, 109. 

. The right to compel the prosecutor to elect on which charge he will pro- 
ceed, is confined to cases where the indictment contains charges which 
are actually distinct, and which grow out of different transactions. 

Did. 

. The term fzlony means a crime of great magnitude, and subject to an 

infamous punishment—death, or imprisonment at hard labor. ‘Ibid. 


. In an indictment against several, where the offence is such that it may 
have been committed by several—they are not of right entitled to be 
tried separately—but are to be tried in that manner only when the Court 
on sufficient cause, may think proper. ‘ Tbid. 


. The Supreme Court cannot review, in criminal cases, the acts of a Judge 


of the first instance, resting in his discretion. . Ibid. 


. In an indictment against several, each defendant is entitled to his peremp- 
tory challenge. This is not a right to select, but a right to reject—and 
no one defendant can complain that jurors not challenged by him, have 
been challenged by a co-defendant. Ibid. 


. The plea of autrefois convict is a special plea in bar of the prosecution 
pending; and in order to plead the same with effect, the crime must be 
the same for which the defendant was before convicted, and the convic- 
tion must have been lawful upon a sufficient indictment. 

State v. Foster, 290. 

. Where the indictment alleges that the prisoner had fled from justice, the 
proclamation of the Governor offering a reward for his apprehension, 
was admissible in evidence to sustain the allegation. Ibid. 


. Where the mortal stroke is given in this State, but the death occurs in the 
State of Mississippi, the crime may he prosecuted in the parish where 
the mortal stroke was given. Ibid. 


. When the wound was inflicted on board of a vessel in Lake Borgne, but 
moored to a wharf in the parish of St. Bernard, the Courts of that pa- 
rish can entertain jurisdiction over the offender. Lbid. 


. Where the record shows an appointment by the Court of an attorney to 
defend the accused, the Supreme Court will not inquire whether such 
attorney has been duly licensed to practice law. 

State v. Kentuck, 308. 
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CRIMINAL LAW, (continued). 


13. In an indictment against a slave under the 54th section of the Act of June 
7. 1806, it is not necessary to charge the intent with which the act was 
done. Ibid. 


14. On the trial of slaves in the tribunals established for that purpose, the 
law does not require an observance of the technical rules which regulate 
criminal proceedings in the higher Courts. Ibid. 


15. When the accused declares himself ready for trial and accepts the jurors, 
he cannot afterwards object that the list of jurors, with which he was 
served, contained the names of persons who were exempt and of per- 
sons who had served on the Grand Jury, by which the indictment was 
found. Ibid. 


16. So it is too late, under the same state of facts, to object that the accused 
was not served with a list of the names of jurors summoned by special 
venire. Ibid. 


17. The District Courts have authority, under the Act of 1817, to appoint an 
attorney to prosecute on behalf of the State in the absence of the Dis- 
trict Attorney. State v. Viauz, 514. 


See Supreme Court—State v. Cammeyer, 312. 


DAMAGES. 


1. In an action for the wrongful abduction of a minor, the jury has a right 
to consider the mental pain inflicted upon the child as a legitimate sub- 
ject of amend. Brown v. Crockett, 30. 


2. Plaintiff, for months, left a loaded gun, resembling a walking cane, in her 
yard. It was taken up by a boy, about fourteen years old, belonging to 
defendant—in whose hands it went off and killed the plaintiff’s slave. 
Plaintiff sued for damages. Held: It was the plaintiff’s negligence 
which was the occasion of the accident, and this is sufficient to prevent 
her recovery. Audige, f. w.c., v. Gaillard, f. m. ¢., 71. 


8. Where the declarations of the defendant concerning the plaintiff appear 
to have been uttered without malice, and under circumstances from 
which no malice is in law implied, they carry with them no pecuniary 
responsibility. Gilbert v. Palmer, 130, 


4. Parties who obstruct the use of the public road are liable in damages. 
Small v. Bonnabel, 292. 
5. A plaintiff who neither arrests the defendant, nor disturbs her property, 
will not be mulcted in damages, because it turns out that he was mistaken 
as to what he supposed were his legal rights. 
Cade v. Yocum, 477. 
6. Damages allowed for the wrongful issuance of a provisional seizure for 
rent, without malice. Fleetwood vy. Dwight, 481. 


See Arrest Malicious—Gould v. Gardner, Sager & Co., 11. 
See Injunction— Woods v. Wylie, 18. 

See Sale—Fudler v. Cowell, 138. 

See Sale Judicial—Lobdell vy. Union Bank, 11T. 





INDEX. 
DONATIONS AND TESTAMENTS. 


1. A testator can leave to his concubine only movables to the value of one- 
tenth of his estate. Adams v. Routh, 121. 


2. A bequest in the following words: “I give and bequeath, in considera- 
tion of her good and faithful services, to the free griffe woman Cegile, 
three arpents front of my land, to be taken from the line of the planta- 
tion of Honoré Favre, with the whole depth, to be enjoyed by her dur- 
ing her life in usufruct ; the said land, after her death, to belong to her 
children ”—is a particular legacy. Cecile, f. w. c., v. Lacoste, 142. 


. A particular legatee is not bound to contribute to the payment of the 
debts of the succession, where the succession is rich; and an usufruc- 
tuary, under a particular title, is not bound to discharge the debts for 
for which the property bequeathed is mortgaged. Tbid. 


. The universal legatee is, by law, bound to discharge the debts of the suc- 
cession. Ibid. 


. If the effect of the testamentary disposition to Cegile is held to vest the 
property in the heirs, legal or testamentary, a substitution would be cre- 
ated in relation to it, and the disposition itself would fail. Ibid. 

. There can be no doubt that the intention of the testatrix was, to vest the 
property in the children of Cegile, and give her the usufruct, to termi- 
nate at her death, provided her life did not extend beyond the term as- 
signed by law for the duration of an usufruct. Ibid. 


. The will of John McDonogh conveys the title, or ownership of the pro- 
perty embraced by the legacies, to the residuary legatees, the cities of 
New Orleans and Baltimore. (Eustis, C. J.) 

The State v. The Executors of John MeDonogh, 171. 

. By the will the city of New Orleans is a residuary legatee under an uni- 
versal title. (Eustis, C. J.) Ibid. 

. The legacy to the City belongs to the class known to the Civil Law, from 
the foundation of Christianity, by the name of legacies to pious uses. 
They are an element in the polity of municipal administrations in all 


countries which have preserved the features and jurisprudence of 
Roman civilization. (Eustis, C. J.) Ibid. 


. Legacies to pious uses are those which are destined to some work of piety, 
or object of charity, and have their motive independent of the consider- 
ation which the merit of the legatees might procure to them. In this 
motive consists the distinction between these and ordinary legacies. 
(Eustis, C. J.) Ibid. 


. The term pious uses includes, not only the encouragement and support of 
pious and charitable institutions, but those in aid of education, and the 
advancement of science and the arts. (Eustis, C. J.) Ibid. 

. They are viewed with double favor by the law, on account of their mo- 
tives for sacred usages, and their advantage to the public weal. (Evstis, 
C. J.) Ibid. 

. Article 1536 of the Code, which provides for the manner in which accept- 
ances of donations for the benefit of a hospital for the poor of a commu- 
nity, or other establishment of public utility, shall be made, pre-supposes 





INDEX. 


DONATIONS AND TESTAMENTS, (continued ). 


the legality of the donation, and there is no ground for any distinction be- 
tween the right of holding by donation inter viros and mortis causa, 
Nor does the law make any distinction between a legacy to the poor of 
a city and a legacy to a city for the poor: in both cases it is a legacy to 
pious uses, and the City is the recipient. (Eustis, C. J.) Ibid. 


14. Under the Civil Law it is no objection to the validity of a legacy to pious 
uses that it is for the benefit of the poor, even without any designation 
of locality, and it has been held that a will was good in which a testator 
instituted the poor his heirs. (Eustis, C. J.) Ibid. 


15. The Article 1506 of the Code is not in the ordinary form of a prohibitive 
law. It is the first of the chapter which treats of dispositions reprobated 
by law in donations inter vivos and mortis causa. The expression re- 
probated—reprouvées—by the law, implies something even more than 
prohibition. The terms are plain, general and comprehensive, exclud- 
ing all exception—and are direct, positive, and unambiguous. The 
whole tenor, imperatively establishing the law, has for its object the ex- 
clusion of the legal existence of impossible conditions in testaments. 
(Evstis, C. J.) Ibid. 

16. The Article 1506 of the Code, which provides that impossible conditions, 
and those contrary to the laws, are reputed not written, is based upon 
considerations of public policy, and must be carried into effect, however 
it may conflict with the intention of the testator. (Eustis, C. J.) 

Ibid. 

17. The Article 1705, which provides that the intention of the testator must 
principally be endeavored to be ascertained, is a rule of interpretation 
only ana subordinate to the Article 1506. (Eustis, C. J.) Ibid. 

18. The right of a man to dispose of his property after his death is derived, 
exclusively, from the law; and if the law says that, in certain cases, 
from motives of policy, the vain conceits of testators, inepte voluntatis, 
shall be held not written, it cannot be disregarded. (Evstis, C. J.) 

Ibid. 


19. The rules of interpretation found in the Code, belong to the doctrinal 
part of the law, and are not restrictive of the rules for the interpretation 
of contracts and testaments found in the body of the Civil Law; all are 
advice given to the Judge—landmarks they may be called—to be ap- 
plied, not so much ratione imperii, as imperio rationis, and that while 
it is his duty not to lose sight of any of them, he must, in every case, 
exercise his discretion in applying them, ever bearing in mind that the 
least circumstance, at times, is sufficient to prevent their application. 
(Rost, J.) Ibid. 

20. It is true that, in the construction of wills, Courts of Justice ought not to 
depart, without necessity, from the proper sense of the words used. 
That necessity seldom occurs in cases of single dispositions unconnected 
with others the will may contain. But when the several dispositions of 
the will are constituent parts of one scheme, each must receive the sense 
which results from the entire instrument ; and the rule has, in that case, 
reference, not to the terms used in any one disposition, but to the entire 
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contents of the will. In such a case, if there is just reason to believe 
that the testator has used terms in a sense different from that sanctioned 
by usage, they must be taken in the sense in which it is believed he 
understood them. (Rost, J.) Ibid. 

. The intention of the testator must prevail over the grammatical meaning 
of the words which he has used, provided his intention is ascertained by 
dispositions contained, and words used in the will, and it is manifest that 
he had another object and another thought than that which the terms 
used in a particular disposition would otherwise convey. (Rost, J.) 

Ibid. 

. When the sense of a particular disposition, resulting from the entire in- 
strument, has been ascertained, Courts may go further in cases of testa- 
ments than in cases of contracts, in disregarding the grammatical mean- 
ing of the words used, so far indeed as to supply words omitted, which 
may be done whenever the obvious meaning and the other parts of the 
will restore these Words naturally. (Rost, J.) Ibid. 


. The intention of the testator to exclude his heirs at law, at all events, be- 
ing admitted, the conclusion is inevitable, that if the Cities could not 
take the legacies, or violate the conditions which the testator had the 
right to impose, he intended to vest his property in the States of Loui- 
siana and Maryland. (Rost, J.) Ibid. 

. The intention of the testator is clear—that if the bequest to the Cities did 
not take effect, or become forfeited by the violation on their part of the 
conditions, the States were to take it without conditions, as the next 
best thing he could do to insure the preservation of his fortune, and the 
application of it, in his name, to charitable uses. (Rost, J.) Ibid. 


. The intention of the testator, and the sense in which he used the word 
lapse being manifest, under the rule already cited, and the additional 
one ‘in conditionibus testamentorum roluntatem potius guam verba con- 
siderare oportet,” that sense should be preferred though not the most 
correct and usual. (Rost, J.) Ibid. 

. That McDonogh did not intend, in the event the cities could not take the 
legacies, that the States should, coupled with the conditions—is apparent 
from his requesting the Legislatures of the States to carry his intentions 
into effect as far and in the manner which should appear to them most 
proper. (Rost, J.) Ibid. 


. Under the will the disposition in favor of the City of New Orleans is a 
bequest to pious uses. (Rost, J.) Ibid. 


. Under the Code the city of New Orleans can accept donations made to 
the poor, and take by will and by donation inter vivos. (Rost, J.) 
Ibid. 


. Cities can hold property patrimonially, and the property thus held may 
be applied by law to any object for which the city is bound to provide : 
and there is nothing contrary to public policy, or injurious to creditors, 
in the enforcement of a condition appended to a bequest, and without 
which the bequest would not have been made, that the property given 
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DONATIONS AND TESTAMENTS, (continued ). 


shall be applied to some of those objects and shall never be alienated, 
The giving, on such a condition, is a reasonable liberty to bestow, and 
the bequest, by providing a fund which the city was otherwise bound to 
supply, enriches it and increases its means to meet its obligations, . 
(Rost, J.) Ibid, 

. If the legacy had been made directly to the poor, or the children of the 
poor, it would have come within the letter of the law; the City would 
have taken charge of it, and administered it for the beneficiaries. But 
this is not the only form such a disposition can assume, and the bequest 
as made, comes within the spirit and learning of our jurisprudence in 
the matter of charitable bequests. (Rost, J.) Ibid. 


. Donations to a city for pious uses, and for the erection of works of public 
utility, stand upon the same footing—and in either case the destination 
affixed to the property by the testator, follows it in the possession of the 
legatee, who is, notwithstanding, vested with the title. (Rost, J.) bid. 


. Uncertainty seems to be the essence of charitable bequests. Whenever 
the beneficiary is designated by name, he has a legal right which he can 
exercise, and his merit is alone to be considered—and the bequest ceases 
to have the peculiar merit of a charity. Under our law bequests for the 
poor, or for their benefit, are not void for uncertainty. (Rost, J.) Jbid. 


. If the disposition in the will was in favor of what is called in the will, the 
General Estate, it is invalid. If it establishes a legal and an equitable 
title in the technical sense of the English law, it is equally invalid. But 
if it vests in the City a title in full ownership, with a destination to 
charitable uses, for which the City would be otherwise bound to provide, 
it is lawful, and may be carried into effect. One of these positions must 
be taken. It is then impossible to evade or disregard the textual provi- 
sions of Article 1706 of the Code, which provides that a testamentary 
disposition must be understood in the sense in which it can have effect, 
rather than in that in which it can have none. (Rost, J.) Ibid. 


. When, under all the different interpretations of which a will is suscepti- 
ble, it is lawful and may be executed, the construction should rest upon 
the words and arguments used by the testator. But where one interpre- 
tation will give effect to the will, and the other would not, the decision 
of the law supercedes the discretion of the Judge, and commands him 
to assume that the testator intended what was lawful. (Rost, J.) Jdid. 


5. The condition in the will, not to alienate, is not unlawful in this particular 
case. A city may, in a case like this, be deprived of the jus abutendi 
over its property for an object of public utility, without its right of pro- 
perty being affected thereby; the Legislature having always the right 
to remedy the effects of the disposition, whenever the alienation of the 
property given becomes of public advantage. (Rost, J.) Ibid. 


. The distinction between this and Henderson’s will (5th Annual) is obvious. 
Henderson made no disposition of his property in favor of any one, but 
simply provided that it should forever form part of his succession and 
be administered by his executors and commissioners to be named after 
them to the end of time—while McDonogh has made a valid disposition 
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of his property, and the-perpetuity of the bequest is merely the conse- 
quence of the perpetual existence of the legatee. (Rost, J.) Ibid. 


87. Under the will of IZcDonogh, the cities of New Orleans and Baltimore are 
not invested with any title known to the laws of Louisiana. Under our 
system there can be no ownership stripped forever of the right of pos- 
session, use, administration and disposal. Such an estate has no war- 
rant in our Code, nor precedent in our jurisprudence. (Stipe, J., dis- 
senting.) Ibid. 

. The law, from wise motives, permits men to exercise a last act of volition 
over their estate by disposing of its ownership. But when they exer- 
cise this just privilege, they must exercise it under the law. They have 
no right to invent new tenures of property. (Stipe.1, J., dissenting.) 

Ibid. 

39. The ownership is not given to the Cities. The language is not, I give and 
bequeath to the Cities—but I give and bequeath to the Cities to and for 
the several intents and purposes hereinafter mentioned. Those intents 
and purposes are fully expressed in subsequent clauses of the will. Be- 
ing thus referred to, they must be considered as embodied in the devising 
clause, and clearly qualify and limit it. (Siipe.1, J., dissenting. ) 

Ibid. 

. The intention of the testator to withhold from the Cities the ownership of 
his estate, in any sense of that term known to our law, admits of no 
doubt. It is interwoven with the whole theory of the will, and speaks 
unmistakably through its entire contexts. (Sime.., J., dissenting.) 

Ibid. 


. The real legatee intended and preferred by MeDonogh was the Ideal Being 
which he designated as the General Estate. The Cities were intended 
to be the mere supervisors of the Perpetual Trust which he desired to 
create, and which, in its turn, was to be the source of the other trusts 
contemplated by the will. (Sime. J., dissenting.) Lbid. 


. The Ideal Being, contemplated by the will, has no legal existence, and is 
incapable of taking. And the State of Louisiana and Maryland, by 
ratifying the institution of the present suit, have clearly disapproved of 
the scheme of future incorporations contemplated by the will. (Stipext, 
J., dissenting.) Ibid. 

. It is apparent from the will that 1/cDonogh’s preference, in the disposition 
of his property, was for the extraordinary scheme which he had so 
elaborately prepared. He desired it to be carried out in its entirety, and 
forbade the Cities to violate any of its provisions. But still an appre- 
hension existed in his mind that the scheme might fail, and from “‘what- 
soever cause” this failure might arise, by “whatsoever means” it might 
come to pass, his desire was that the State of Lousiana and Maryland 
should then be the recipients of his fortune,. who, by virtue of their 
sovereign power, could accomplish the substantial execution of such of 
his wishes as they might consider lawful, and to whose discretion and 
fidelity he was willing to leave their execution. The great object of the 
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testator was the education of the poor. The paramount object, with 
other wishes of the testator, so far as they may be deemed practicable 
and politic, the States can, and no doubt would, in good faith and with a 
just discretion, endeavor to accomplish; and thus the charitable desire 
of the testator would be disappointed only as to the preferred mode of 
its fulfillment, an alternative of his own choice being adopted. (Siwett, 
J., dissenting.) Tbid. 
44. It is conceded that MceDonogh intended to exclude his heirs at law from 
the inheritance of his property. But it is said that MeDonogh did not 
dispose of the title and ownership of the estate. But this view is nar- 
row and technical, and asks from an unprofessional mind the nice accu- 
racy of an.expert conveyancer. This is contrary to the received theory 
of the interpretation of wills. The law is indulgent to testators, who 
are regarded as inopes consilii. It exempts the phraseology of wills 
from technical restraint, and obeys the clear intention of the testator, 
however informal the language in which it may be announced. If that 
intention be even obscured by conflicting expressions, it secks the inten- 
tion, rather in a rational and consistent, than in an irrational and incon- 
sistent purpose. Of two modes of construction it prefers that which 
will prevent a total intestacy. (Strpe.t, J., dissenting.) Ibid. 


45. By the lapse of the legacies to the Cities, the testator meant their failure 
to take effect from any cause whatever. By the expression “said lega- 
cies wholly, or partially so lapsed shail enure, &c. ;” he evidently meant , 


the property embraced in those legacies. To say that under the clause 
in question he simply intended to place the States in the stead of the 
Cities—their action fettered by the same restrictions—their title qualified 
and limited by the same anomalous provisicns as to possession, use and 
management is to obliterate from the clause its closing words, which 
commit to the States respectively a dominion controlled only by their own 
discretion. (Stmett, J., dissenting.) Ibid. 
46. By article 1698 of the Code, “the testament falls by the birth of legitimate 
children of the testator posterior to its date,” and it makes no difference 
if a child be born before or after the death of the testator. 
Lewis v. Hare, 378. 
47. The positive provisions of Article 1698 is in no manner affected by Article 
1556, which provides that revocation of donations inter vivos, through 
the birth of children to the donor, operate only up to the disposable por- 
tion. Ibid. 
48. Action to annul a nuncupative will by public act. Itwas proved that one 
of the three witnesses to the will was not present when it was written by 
thenotary. Held: The will was null and void. 
Alloway v. Babineau, 469. 
ESTOPPEL. 


1. Where after a judgment obtained by the wife against the husband, for a 
specific amount, a public act has been made, signed by the husband and 
wife, fixing the sum due her for dotal and paraphernal rights at that es- 
tablished by the judgment—such public act is an estoppel to the wife’s 





INDEX. 
ESTOPPEL, (continued ). 


claiming «from the husband, as against his creditors, a larger amount. 
Third persons have a right on the faith of the public act, in connection 
with the judgment, to consider themselves secure in purchasing property 
of the husband free from all claim on the part of the wife, except for 
the balance which, by the act, appeared to be due her. 
Judice v. Kerr, 461. 
EVIDENCE. 

1. Parole evidence is inadmissible to prove either the sale of a slave, or ac- 
knowledgments tending to shew the ratification of an unauthorized sale 
of a slave. Hudnall vy. Watt & De Saulles, 5. 

. Plaintiffs offered in evidence an instrument purporting to be a will of their 
father, made before a notary public and three witnesses, for the sole 
purpose of showing an acknowledgment therein by the testator that the 
plaintiffs were his natural children. Held; That the will was admis- 
sable for the purpose for which it was offered, although never probated. 

Remy v. Municipality No. Two, 27. 

. Plaintiffs offered in evidence a transcript of the proceedings of the Second 
District Court of New Orleans, putting the plaintiffs in possession as 
heirs of their father. Held: That the document was admissible to prove 
rem ipsam, I bid. 

. Parole evidence is inadmissible to show the declarations of a surety, made 
at the time of his signing the note, but out of the presence of his co- 
surety—the object of which evidence was to show what the surety sup- 
posed was the nature of his obligation. Gosserand vy. Lacour, 75. 

. When a sale is made in writing, which contains no receipt for the price, 
nor acknowledgment of payment—the presumption will be that the mo- 
ney was not paid. Kennedy v Beaseley, 88. 

. Under the Spanish Government verbal sales of lands might perhaps be 
shown, but only in the case of actual and continued possession by the 
purchaser. Riddle v. Ratliffe, 106. 

. The improper reception of parol evidence offered by the State, of the con- 
tents of a policy of insurance, is cured by the subsequent introduction 
of the policy by the defendant. State v. Cazeau, 109. 

. Where heirs have been recognized as such and put in possession of the 
succession afterwards, and obtained a judgment on the final account 
rendered by the Curator—it is sufficient evidence of their capacity as 
such to authorize a judgment against the Curator’s surety. The burthen 
of proof will rest on the other party. Heirs of Maguire v. Bass, 270. 

. Where the return of an execution against the surety of a defaulting cura- 
tor shows that the case was “settled by the parties,” the creditors, in 
the absence of further explanation, have a right to consider the amount 


of the execution as having been paid incash. ates v. Walker, 277. 


. The evidence of one witness is sufficient to prove payment of a pre-exist- 
ing obligation, even exceeding five hundred dollars: the rule of evidence 
contained in article 2257 of the Civil Code, being applicable to the proof 
of contracts, not to the proof of the extinction of contracts. 

O Bryan vy. Flynn, 307. 








INDEX. 
EVIDENCE, (continued ). 


11. When an act sous seing privé is permitted to be read in evidence, without 
objection, proof of its execution is waived. Tyler v. Marcellin, 312. 


12. The declarations of a wife are not admissible in evidence against the hus- 
band. Dubois v. Ferrand, 373, 


13. In an attempt to make the admission of the wife evidence for the husband, 
on the ground that she acted as his agent, it is essential to show not only 
the agency, but that the admission itself appeared closely and intimately 
connected with the subject matter of the agency. The mere fact of a 
note having been executed in favor of the wife, does not, per se, create 
the presumption that she acted as the agent of her husband. If she 
acted as his agent in making a settlement for him, in which the note in 
question was given, that fact should have been shown. Lbid. 

14. Action on a written contract, leasing “‘the ground floor of the brick buil- 
ding on the corner of Lafayette and New Levee streets,” &c. The an- 
swer set up, that all the premises leased were not delivered. Parole 
evidence was admitted “of the acts and declarations of the defendant 
showing that the apartment occupied by him was only part of the ground 
floor to which he was entitled under the contract, according to the un- 
derstanding of the parties.” To the admission of this evidence a Bill of 
Exceptions was taken. By the Court: The objection to the admissi- 
bility of the evidence is not tenable. The Code of Practice, art. 329, 
provides: “when the defendant in his answer alleges, on his part, new 
facts, these shall be considered as denied by the plaintiff—therefore, 
neither replication nor rejoinder shall be admitted.” Under this provi- 
sion it was perfectly competent for the plaintiff to show in what manner 
the delivery of the property had been effected, particularly as the de- 
fendant had put the matter at issue‘by his answer. 

Corbett v. Costello, 427. 

15. Parties cannot be controlled as to the order in which they choose to intro- 
duce their evidence. Succession of Barr, 458. 

16. Plaintiff charged an indebtedness on the part of defendant for advances, 
as would appear by vouchers, from No. 1 to 12, that would be produced 
on the trial. On the trial a contract was offered in evidence, to the ad- 
mission of which a bill of exceptions was.taken. eld: the evidence 
was properly admitted. The defendant might have craved oyer of the 
vouchers, of which the contract was one—and having filed his answer 
without doing so, the presumption is, he knew what they were. 

Dunlap v. Brette, 479. 

17. Under the Code of Practice and laws of this State, there is no other mode 
of compelling a party to a suit to give evidence than that by interrogato- 
ries on facts and articles. Billedeau vy. Keller, 487. 


18. Defendant’s counsel having objected to an affidavit made by the deceased 
for the arrest of the prisoner, as evidence of a dying declaration—parol 
proof was offered and admitted, that when the deceased made his decla- 
rations to the magistrate, he considered himself in a dying state—to 
which evidence a bill of exceptions was taken. By the Court: After 
the defendant had himself objected to these declarations, reduced to 





EVIDENCE, (continued ). 


writing in the form of an affidavit for his arrest—he could not with any 
propriety turn round and object to evidence being given by parol of 
what the deceased did declare before the magistrate. 
State v. Viaux 574. 
Signature of Drawer—See Bills of Exchange— Whitney v. Bunnell, 429. 
See Courts—Rhea v. Taylor, 23 
FIERI FACIAS. 


1. Undera fi. fa. from the Circuit Court of the United States, in a suit against 
David Stanborough, the Marshall, without any permission from the Dis- 
trict Judge, went into the Clerk’s office in the District Court of the Pa- 
rish of Madison, in which were certain suits pending, entitled J. Stan- 
borough v. D. McCall, and seized the notes sued on, and also made 
what he terms in his return, a seizure of the judgment, or decrees of 
seizure and sale, and gave notice of seizure to the Clerk of the Court 
and to the Curator, D. Stanborough, but none to McCall, the debtor. 
Stockton afterwards bought these notes at the sale made by the Marshall. 
Held; that the proceedings of the Marshall were a gross and unprece- 
dented disturbance of the Clerk in the performance of his official duties 
as custodiap of the records of the Court and conferred no title upon 
Stockton, at whose instigation, it seems, they were had. The Marshall 
had no right to take the notes without a previous order from the District 
Court, in whose custody they were ; and the acts done by the Marshall 
were insufficient to effect a seizure and form the basis of a sale. 

Stanborough v. McCall, 9. 


GARNISHEE. 
See Attachment—Featherston v. Compton 285. 


HUSBAND AND WIFE. 


1. No separation of husband and wife can be decreed for cause of abandon- 
ment without a compliance with Article 143 of the Code. 
Perkins, Jr., v. Potts, his Wife, 14. 
2. The law presupposes the possibility of a reconciliation between husband 
and wife, and its policy is to bring them together again. Ibid. 

. Vague and general allegations cannot support a petition in an ordinary 
civil suit. The cause of action—the object of the demand and the na- 
ture of the title, must be stated with such certainty as to apprise the 
defendant of every circumstance necessary to put him on his just defence, 
and to bar a subsequent investigation of matters once decided. A party 
can be permitted to derive no advantage from the obscurity, or generality 
of his allegations; and sound policy requires that there should be no 
relaxation of these rules, especially in proceedings of this kind, which 
involve the fate of individuals, and the most important interests of so- 
ciety. Ibid. 


4. A married woman is liable in damages to the injured party for any offence 
(délit) committed by her, and she is not relieved from liability by the 
fact of her husband's presence, or concurrence. 

Brown vy. Crockett, 30. 





INDEX. 
HUSBAND AND WIFE, (continued ). 


. Property purchased with the paraphernal funds of the wifeis her separate 
property—and not liable for the debts of the community. 

Metcalf vy. Clark, 286. 

. It is not necessary that an investment of paraphernal funds in the name 
of the wife should appear, as such, in the act by which the property is 
acquired. The wife, in all cases, would be bound to show the reality of 
the sale to her dehors the act—and the same proof would be necessary 
in order to make the acknowledgment in the act binding upon her. 

Ibid. 

. The insolvency of the husband will not prevent a conveyance of property 
by him to his wife for the purpose of replacing her dotal and paraphernal 
effects, alienated during the marriage. Judice v. Neda, 484. 


. Property conveyed to the husband, in lieu of a sum of money inherited by 
the wife, is paraphernal. Gravenberg v. Savoie, 499. 


. A married woman cannot, by surrendering to her husband the partial or 
entire administration of her paraphernal property, exonerate herself from 
liability for debts incurred for her individual use, or for the purpose of 
rendering that property productive. Patterson v. Frazer, 512. 


See Community. 
See Estoppel—Judice v. Kerr, 461. 
See Res Judicata—Judice v. Kerr 461. 


INJUNCTION. 


1. Matters available in the defence of a suit will not authorize an injunction. 
Megget v. Lynch, 6. 

2. On the dissolution of an injunction staying the execution of a judgment 

bearing 8 per cent., 20 per cent. damages may be allowed. But a fur- 

ther allowance of 8 per cent. interest would be giving 16 per cent. in- 
terest, which is illegal. Woods v. Wylie & Egaia, 18. 


3. A judgment was obtained by Walsh against Leblane for the price of a 
slave—conditioned that no execution should issue until Walsh had fur- 
nished personal or mortgage security to protect Leblanc from disturbance 
or eviction. Walsh executed a mortgage, and sent a sheriff with a copy 
of the mortgage and a fi. fu. to Leblanc. Leblane enjoined the writ— 
and the main ground was that no formal notice of the mortgage had 
been given before the writ issued. Held: the mere issuing of the writ 
worked no injury to Leblanc. Before any attempt was made to execute 
it, he had notice of the execution of the mortgage, and refused to accept 
it, not on the ground of an informal tender, but that the mortgaged pro- 
perty was insufficient. It seems inequitable to allow the plaintiff to en- 
join upon this mere objection of form, which he did not make at the 
time. He might, it is true, have reasonably objected to pay the costs of 
issuing the jieri facias—but ought to have been satisfied with the 
mortgage, and paid the debt. Leblane v. Walsh, 67. 

4. When the judgment enjoins bears ten per cent. interest, no more interest 
can be allowed on the dissolution of the injunction. 

Hood v. Knox, 73. 





INDEX. 
INJUNCTION, (continued ). 


5. Upon tie dissolution of an injunction, which arrests the execution of a 
judgment, the judgment creditor is only entitled to interest to the date 
of the dissolution. Amis v. Bank of Kentucky, 441. 


6. Matter which may be pleaded to the merits, cannot be made grounds for 
an injunction. Lafleur v. Mouton, 489. 


7. An injunction will not be dismissed when it appears that the party will be 


immediately entitled to the same remedy. Ibid. 


See Appeal—Pellerin v. Levois, 486. 
INSURANCE. 


1. As a general rule, the warranty of seaworthiness during the whole voyage 
is the same, whether the insurance be on the ship, or on goods, and the 
underwriters are not bound to pay any loss resulting from that cause 
after the commencement of the voyage. 

‘Lapene & Ferre v. Sun Mutual Insurance Co., 1. 


2. If there be unseaworthiness at the commencement of the voyage, and the 
defect is cured before loss, a subsequent loss is recoverable under the 
policy. Ibid. 


INSOLVENT AND INSOLVENT PROCEEDINGS. 


1. The only formality required by law to make absent creditors parties in 


cases of voluntary surrender under the Acts of 1817, is the appoint- 
ment of Counsel to represent the absent creditors. 
Northern Bank of Kentucky v. Squires, 318. 


2. It is well settled that State insolvent laws, discharging the obligation of 
future contracts, are constitutional. (Siew, C. J.) Tbid. 


3. All the creditors of an insolvent, privileged as well as ordinary, should 
be made parties to the tableau, and accordingly notified. In a concurso, 
all the creditors of the insolvent are considered as plaintiffs and defend- 
ants, and their respective claims, whether privileged, mortgage or ordi- 
nary, must be settled contradictorily on a tableau of distribution. A 
separate tableau among a particular class of creditors cannot be viewed 
but as irregular, and not sanctioned by law. 

Peter Conrey v. His Creditors, 371. 


JUDGMENT. 


1. In an attachment suit, if the judgment does not decree that the plaintiff 
shall be paid by privilege out of the proceeds of the property attached, 
it will be regarded as an ordinary judgment. 

Succession of Caldwell, 48. 

2. A judgment obtained against one who, though cited, dies before issue 
joined, is a nullity. 

New Orleans & Car. R. Road v. Liles, 80. 





INDEX. 


LEASE. 


1. Blois leased a warehouse from plaintiff, in which were certain goods bought 
by him. He transferred these goods to his vendor in part payment of 
the price, who sold them to other parties. Plaintiff sequestered the 
goods, and claimed upon them the lessors privilege. Held: that, as the 
transfer by the lessee, and subsequent sale by his vendor, took place 
before there was any default by the tenant to pay his rent, and before 
any action taken by the landlord, the lessor had no privilege. 

Smith v. Blois, 10. 
. The lessor may enforce his privilege on the furniture in the leased premi- 
ses—though the lessee reside in another parish. 
Heirs of Lalaurie v. Woods, 866. 


. The failure of the lessee to pay the rent authorizes the lessor to swear 
that he has good reason to apprehend that the property will be removed 
from the premises leased. I bid. 

. The landlord loses his privilege by permitting fifteen days to elapse after 
the removal of the goods, without taking action to secure this privilege, 

Farnet et al v. Their Creditors, 372. 


. Itis impossible to give to an amicable arrangement by an insolvent with 
a part of his creditors, without a formal assignment and a formal pos- 
session, the effect of a cessio bonorum, by which the rights of creditors 
are fixed at the date of the surrender. Therefore, the landlord’s privi- 
lege is not preserved by such an amicable arrangement, fifteen days 
having elapsed after the removal of the goods. Ibid. 





. The failure of a tenant to pay the rent, authorizes the landlord to make 
affidavit that he has good reason to fear the property may be removed 
from the premises leased. Wallace v. Smith, 374. 


. The landlord has a lien on goods on storage to the amount of storage due. 
Lbid. 

. The Act of 21st March, 1850, which gives the landlord a summary pro- 

cess for the expulsion of a tenant, is not in violation of Articles 118 and 
119 of the Constitution of 1845. Wallace v. Smith, 376. 


. Proceedings under this statute are summary, and are tried without a jury. 
Ibid. 

. It is only after the lessor has been called on, and his refusal or neglect to 
make repairs, that the lessee has authority to make them, and if, before 
such call, the repairs are negligently made by an employé of the lessee, 
the lessee is liable for damages. C. C. 2663, 2664. 

Caldwell vy. Snow, 392. 


. Where a contract of lease expressly excludes the right of sub-leasing, 
the premises cannot be leased without the consent of the lessor. 
Prieur v. Depouilly et al, 399. 


. It is not necessary that the lessor should take any notice of the contract 
of sub-lease, or seek to interfere with it any further than it interferes 
with his rights. Ibid. 


. Article 2696 of the Code, prohibiting the lessee to sub-lease, is to be con- 
strued against the lessee. Ibid. 








INDEX. 


_ LEASE, (continued ). 


13. Where the lessee sub-leases, without the lessor’s consent, such sub-lease 
does not affect the lessor’s right against his immediate lessee, and the 
lessor cannot be compelled to resort to an action to rescind the lease, 
and may exercise his privilege on the property in the leased premises. 

Ibid. 
Damages allowed for provisional seizure. 
See Damages--Fleetwood v. Dwight, 481. 
LESION. 


1. The purchaser is not entitled to a diminution of the price where the de- 

ficiency in the land does not exceed one-twentieth of the tract sold. 
Woodward v. Ledoux, 85. 

2. The right to rescind a sale for lesion beyond moiety, is the only restraint 
upon the liberty of the citizen to bind himself and his property accord- 
ing to the dictates of his own judgment: and the evidence relied on to 
establish lesion should be peculiarly strong and conclusive. 

* Demaret vy. Hawkins, 483. 


LEVEES. 


1. A front proprietor on the river cannot be held bound to make reparation 
for the consequences of an accident, unless he was in fault when it oc- 
cured. Watson v. Ledoux, 68. 

2. The Act of 1829, relative to Roads and Levees, so far as the parish of 
Pointe Coupée is concerned, was repealed by the Act of 8th February, 


1831. Ibid. 
LIS PENDENS. 


1. T. sued his wife for a separation from bed and board, and in the same 
action sought to have annulled certain notes which he alleged had been 
given by him to her without consideration. He made B., who held the 
notes, a party, and charged that B. had notice that the notes were given 
without consideration. Subsequently B. sued T. on the notes, and T. 
pleaded lis pendens. Held: That the plea was good. 

Bischoff v. Theurer, 15. 


LITIGIOUS RIGHTS. 
For sale of—See Sale—McCarty v. Splane, 482. 
MANDAMUS. 
1. No mandamus will be issued when the applicant has an adequate remedy 
by appeal. State v. The Judge of the Fourth District Court, 92. 


2. The supervisory power of the Supreme Court, through writs of mandamus, 
is limited to those cases where its exercise is incidental to and in further- 
ance of its appellate jurisdiction. 

State v. The Judge of the Fourth District Court, 288. 


MANDATE. 
1. Where the agent contracts for a foreign principal, the credit is presumed 
to be given to him. Thorne vy. Tait, 8. 


See Surety—Saltenberry v. Loucks, 95. 
Lod 
70 
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MARRIED WOMEN. 
Liability of, for offences, (délits)—See Husband & Wife—Brown v. Crockett, 30. 


MINORS. 


1. F., the tutor of a minor, purchased, at a judicial sale, a slave belonging to 
the minor, and the widow in community. The widow approved of the 
purchase. Afterwards F. was removed from the tutorship, his account 
homologated—and R., being appointed in his stead, was authorized by 
the Court to receive the price of the sale. Held:—This judgment was, 
by implication, a judicial approval of the sale, and the Probate Court 
was competent to sanction it. It may well have been considered by the 
Probate Judge advantageous for the minors that their new tutor should 
take the value of the slave in money, rather than bring suit against F. 
to rescind the sale. Colomb v. Jones 442. 


2. It seems, from the phraseology of Article 2139 of the Civil Code, that a 

"minor injured by a violation of its provisions, or his tutor under judicial 
sanction, may waive the penalty which it establishes, and claim indem- 
nity for the loss. Ibid. 

8. ‘A minor, who is a married woman, is not incapaciated by Article 374 of 
the Code from incurring debt beyond the amount of one year’s revenue, 
for her individual use, or for the benefit of her paraphernal property. 

Patterson v. Fraser, 512. 


Mortgage of Minors—See Mortgage—Mercier v. Canonge, 37. 
See Parent and Child—Lea v. Richardson, 94. 


MORTGAGE. 


1. It is true, that by the Code, the property of the tutor is tacitly mortgaged 
in favor of the minor from the day of the appointment of the tutor, as 
security for his administration, and for the responsibility which results 
from it. But an interpretation of this provision, independent of other 
principles of our laws and jurisprudence, is inadmissible. 

Mercier v. Canonge, 37. 

2. Ordinary mortgages are required to be created by the formal written con- 
sent of the parties, for specific sums, and to be inscribed upon the public 
records. But the tacit mortgage operates secretiy, and by a legal fiction. 
It is in derogation of common right. It should, therefore, be strictly 
construed. The propriety of such strict construction is aided by the 
consideration that the system of tacit mortgages is one which tends to 
impair public confidence, and check that free circulation of property 
which is so conducive to the general prosperity. Ibid. 


















































8. As against innocent third persons, purchasers, or mortgagees for a valu- 
‘ able consideration, the language of the Code may be properly interpreted 
as applying to the ostensible property of the tutor, and as not extending 

to that in which he has only a covert, equitable interest. Ibid. 














4. The law treats minors as a privileged class in certain respects; but its 
protection is not to be strained to the detriment of the great mass of 
society, or to the sacritice of that well-settled rule which regards with 


favor the rights of an innocent purchaser, and refuses to atiect him by 
a secret equity. Ibid. 
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MORTGAGE, (Continued). 
5. There is nothing in the Code to limit the minor’s tacit mortgage to the 
property which stands upon the public records in the name of the tutor. 
The Article of the Code is general in its terms, and embraces all the 
property—tous les biens—which can be shewn to belong to the tutor.— 
(Rost, J., dissenting.) Ibid. 
6. The tutor has himself acknowledged that he placed the property in the 
name of his sister, to keep it from the minor’s mortgage. He could not 
do indirectly, what he could not have done directly. (Rost, J.) Ibid. 






7. The effect of the pact de non alienando, so far as the party in whose favor 
it operates is concerned, is, that in contemplation of law, the property 
remains in the possession of the original debtor, notwithstanding it may 
have been alienated by him; and those who purchase it, or acquire real 
rights on it, are presumed to know the titles and incumbrances under 
which they hold. Guesnard vy. Soulie, 58. 


8. The mortgagee, in such a case, has a right to proceed by the via executiva, 

after the alienation, as if the property still belonged to the mortgagor. 
Ibid. 

9. A purchaser at sheriff’s sale can compel the recorder to erase from his 
books of record a judicial mortgage, the registry of which is posterior 
in date to that of the mortgage under which the property was sold, so 
far as the same bears upon the property purchased. 

Stewart v. Allain, 64. 


10. The purchaser of property, under a probate sale, who assumes the pay- 
ment of a mortgage resting upon the property, cannot urge that the sale 
canceled the mortgage; nor are such purchasers third possessors, in the 
sense which would require the holder of the mortgage claim to pursue 
his rights under the hypothecary form of action. 

Hebert v. Doussan, 267. 


11. The decision in Alexander v. Jacobs, 5 M. 632, was made before the adop- 
tion of the Code of Practice, and is not law now. The Code of Practice 
(arts. 68, 69,) not only defines the hypothecary action, but declares 
under what circumstances it may be enforced, and no where is it laid 
down that when mortgaged property has been seized and sold, the mort- 
gagee, before proceeding against the third possessor, must first bring 
suit against the seizing creditor to obtain payment out of the proceeds 
of the object he has sold. Gomez v. Courcelle, 304. 





12. It is not necessary before proceeding against the third possessor of mort- 
gaged property, for the hypothecary creditor to show that a ji. fa. has 
been sued out against the debtor and a return of nulla bona made. 

Ibid. 

13. The law accords priority to the oldest mortgage, and a sale under a 
younger tacit mortgage does not defeat the older. The property affected 
passes cum onore, and the vendce receives it burthened with its prior 
incumbrance Lbid. 


14. Plaintiffs bought at sheriff’s sale a plantation and slaves, on the 7th Jan., 
1843. The Recorder certified that a mortgage, inscribed 13th October, 
1848, existed on the property. Plaintiffs sued the Recorder to compel 
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MORTGAGE, (Continued). 


him to erase the mortgage so far as their property was concerned—and 
obtained judgment. By the Court—The judgment appears to us per- 
fectly in conformity to the rights of the parties. 

Chauvin v. Chaiz, 397. 


15. A creditor with a tacit mortgage is not bound to follow the proceeds of 
the sale of the property in the hands of the Sheriff, and enjoin him from 
paying them over: he may pursue the property itself. 

Judice v. Kerr, 461. 

16. The rule is without exception that the mortgage falls with the principal 
obligation to which it is accessory. LeBeau v. Glaze, 474. 


17. In judicial sales the amount of mortgages not due, enure to the benefit of 
defendant in execution. Demaret v. Hawkins, 483. 


18. It is not necessary to re-inscribe a mortgage, where the property has been 
sold at a succession sale and the proceeds reduced to possession. 
Succession of Dejean, 505. 
19. The transfer and possession of a mortgage note will enable the transferree 
to obtain an order of seizure and sale—though the public act of transfer 
shows no acceptance by the transferree. 
Bacan v. Maskell, 507. 
20. Where the vendor has bound himself to raise certain mortgages on the 
property sold, he will not be entitled to an order of seizure and sale, 
unless he can show by authentic act that he has done so. Ibid. 


Whether mortgages which executor is bound to raise to sell property, &c , should be re- 
inscribed. See Fontenet v. Debaillon, 509. 


See Practice—Robotham v. Tete, 73. 
NEW ORLEANS. 


1, Under the successive constitutions of Louisiana, the city of New Orleans 
and its officers have been made permanent functionaries of government 
for all purposes of police and good order, and for the punishment of 
minor crimes and offences. The police and good order of a city include 
the education of youth, and the care of the poor within its limits. 
(Rost, J.) State v. Executors of McDonogh, 171 


2. The 35th section of the Act of 23d February, 1852, provides a summary 
mode of proceeding by the city of New Orleans against defaulting tax 
payers—and substitutes a constructive notice by advertisement, in place 
of personal citation. This, being in derogation of common right, must 
receive a strict construction, and will not, therefore, be applied to the 
collection of taxes assessed before the passage of the Act. 

City of New Orleans v. Cochrane, 365. 

8. Under the Act of 1832, providing for the opening of streets in New Or- 
leans, there must be published in the newspapers a notice of the day on 
which the Commissioners will present to the Court their estimate and 
assessment for confirmation. A certificate of the Clerk of the Court is 
not evidence of such publication. It must be proved, under oath, as 
other facts are proved, 

Municipality praying for the opening of Orleans Avenue, 377. 
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OBLIGATIONS. 


1. A promise to pay a sum of money to a wife, for a wound, inflicted by the 
party promising, on her husband—whether or not death ensued—is 
binding. Beckley v. Clark, 8. 


2. In 1849, a crevasse occurred on defendant’s land. Plaintiffs, who lived 
above and below the land, contracted with James Flemming to have the 
crevasse stopped, and brought this action to recover the price from the 
defendants, on whose land thecrevasse was. Held : That the defendants 
cannot be held liable for the amount claimed, unless there was an ex- 
press or implied assent on their part to pay. The crevasse was the re- 
sult of overpowering force—the act of God, which does nobody harm. 


Lepretre v. General Council, 22. 


. In cases of flood, as in those of conflagration, the rule is, that services 
rendered voluntarily to preserve another man’s property from destruc- 
tion, are presumed to be gratuitous. Watson v. Ledouz, 68. 


. A promise to the creditor to pay the debt of another is binding, and re- 
quires no consideration, or foundation, but the original debt. 
New Orleans and Carrollton Railroad v. Chapman, 97. 


. The Stockholders of the Clinton and Port Hudson Railroad Company are, 
in no legal sense, joint debtors of the Corporation. The obligations of 
each are several, and entirely unconnected with those of the other 
stockholders. Haynes v. Kent, 132. 


. The Company was organized on the mutual principal, its sole capital con- 
sisting in the premiums paid by those who insured with the Company ; 
and the notes for premiums constituted a reserved fund for the payment 
of losses, which the Directors, under their charter, had no authority to 
divert from the payment of the losses to which they were specially af- 
fected. 

Levy v. The Mutual Benefit Life and Fire Insurance Company, 380. 


. An executor may bind himself individually for a debt of the succession ; 
and where the promise is made to pay the debt at a specified time, it is 
not merely an acknowledgment of the debt, but is a contract which may 
be enforced against him individually, although the promise be made by 
him in an instrument in which he describes himself as executor. 

Winthrop v. Jarvis, 434. 


. It is against public policy to permit a person to stipulate for a partial im- 
munity for the commission of a future immoral act. 


Hays v. Hays, 468. 


OFFICE AND OFFICER. 
See Surety—Saltenberry v. Loucka, 95. 


OWNERSHIP. 
See Servitude—Parish v. Municipality, 145, 
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PARENT AND CHILD. 


1. Though the mother be excluded from the tutorship of her minor children 
by contracting a second marriage, she does not thereby forfeit her ma- 
ternal power; but still retains, paramount to the tutor, the right of rear. 
ing and educating them. Lea vy. Richardson, 94, 


PARTNERSHIP. 


1. Plaintiff and Defendant formed a commercial partnership. Plaintiff was 
to furnish the entire capital, upon which he was to receive six per cent. 
interest and two-thirds of the profits. Defendant was to receive sixty 
dollars per month for his expenses and one-third of the profits. Plaintiff 
did not furnish the stipulated capital—and for want of sufficient means 
the partnership was dissolved with a loss equal to the whole amount of 
capital furnished. Held: Defendant was not liable for any portion of 
the loss, and was entitled to his sixty dollars per month. Both parties 
seek to avoid a loss, and it should be borne by him who was most in 
fault. Bonis v. Louvrier, 4. 


PLEADING. 

1. Parties cannot be permitted to derive any advantage from vague and un- 
certain allegations, when they relate to matters defined in written instru- 
ments. The cause of action, the object of the demand, and the nature 
of the title, must be stated with such certainty as to apprise the defend- 
ant of every fact necessary to put him on his just defence. (Evstis, C. J.) 

Parish v. Municipality, 145. 


2. On an exception that the petition discloses no cause of action, all the facts 
alleged must be taken as true, provided they are possible, but their legal 
consequence is presumed t» be denied. Ibid. 


3. Where an amended petition, which changed materially the action, was never 
served on the defendant, and its allegations never put at issue—it will not 
be considered as constituting any part of the pleadings. 

Levy v. Weber, 439. 


See Bills and Notes—Beebe v. McNeil, 130. 
See Husband and Wife—Perkins v. His Wife, 14. 


PRACTICE. 


1. A slave was inventoried as the property of the succession of Mielke. The 
curator of the succession took a rule on the slave, and on Hutchinson, 
who held the slave in possession, to test the condition of the person 
claimed as a slave, and the right of possession of Hutchinson. Hutchin- 
son excepted to the proceeding by rule. Held: that there is no warrant 
in the law for the mode of proceeding adopted by plaintiff. His remedy 
is by an action. Succession of Mielke, 11. 


2. Writ of seizure and sale of property situated in East Feliciana, mortgaged 
by defendant, who subsequently removed to West Baton Rouge, was 
issued, and personal service was made by the Sheriff of Kast Feliciana 
on the defendant in E. F. Held: That the service was sufficient. 

Rhea v. Taylor, 23. 


8. The personal service on the defendant in East Feliciana rendered unneces- 
sary a service in West Baton Rouge. Defendant being personally served 
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PRACTICE, (Continued). 


by a competent officer, within the parochial limits of that officer’s func- 
tions, could not plead ignorance of the seizure of his property, or that 
the mortgage debt was demanded of him. Ibid. 


. On a previous trial, this case was remanded because the Court had erred 
in admitting in evidence a commission taken by a magistrate of the State 
of Texas, whose official capacity was not properly certified. Subse- 
quently the commissions and documents were withdrawn, and a new 
certificate as to the magistrates capacity, in proper furm, was obtained 
and appended. eld: That for all the purposes of this inquiry, the 
commission and documents might be considered as not having been re- 
moved. Barelli & Co. v. Lyttle & Huntington, 28. 


. After answer filed, it is too late to compel plaintiff, who sues on an account, 
to file a detailed bill. Chapman & Goodloe v. Hart, 35. 


. It may be true, under the strict rules of pleading at Common Law, that a 
plaintiff is bound to affirm his contract by bringing his action for dam- 
ages for the non-petformance of it, or disaffirm the agreement ab initio, 
and bring his action for money had and received to his use. Under our 
practice, if defendants do not except and force the plaintiff to make an 
election, it is too late after evidence has been taken and trial had, to 
raise an objection of this character. Mackoy v. Holton, 48. 


. Where issue has not been joined before the death of the original plaintiff, 
no judgment can be had before notice to the defendant of the revival of 
the suit. Hiriat v. Hildreth, 54. 

. An action for the recovery of land will not bar the plaintiff from suing 
out an injunction against defendant's committing waste, nor deprive him 
of his right to sequester timber cut from the land. 

Bogart v. Rils, 55. 

. When all the parties interested in the judgment have not been made par- 
ties to the appeal, the appeal will be dismissed. 

Succession of Ira Smith, 57. 


. When, by the act of the defendant and the acquiescence of the plaintiff, 
~ an action of boundary is changed into a petitory action—the defendant 
in the original suit becomes the plaintiff in the petitory action. 
Blane v. Cousin, 71. 


. Since the adoption of the Code of Practice, a judgment against the original 
debtor is no longer necessary to support an action of mortgage, even | 
when the via executiva is resorted to. The only requisite in such case is 
an amicable demand from the debtor, or his heirs, thirty days before 
filing the petition. Robatham v. Tete, 73. 


. The remedy of parties to a judgment alleging matters in pais, against one 
not a party to the record, is by an action in the ordinary form, and. not 
by rule; therefore, proceedings against the heirs by a judgment creditor 
of their deceased father, to make them liable for their father’s debts be- 
cause they had taken possession of his succession, and made an informal 
distribution of it among themselves, must be by an ordinary action, and 
not by rule. 


New Orleans and Carrollton Railroad vy. Bosworth, 80. 
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18. In a suit on an obligation by private writing, the plaintiff is not required 
to prove defendant’s signature, unless it be expressly denied: and if a 
judgment by default be taken, it is, in legal intendment, a joining of 
issue without a denial of the signature. Davis v. Davis, 91. 


14. When plaintiff prayed, in an amended petition, that defendant might be 
ordered to declare, on oath in open Court, on a day to be fixed, whether 
a certain account was not correct—a judgment by default cannot be 
confirmed on the day after the filing of such petition, without any day 
having been fixed for defendant to answer, and without answer to the 
interrogatories. Ibid. 


15. Plaintiff made opposition to the sale of two slaves, seized by Lewis, Sheriff, 

in the suit of the Union Bank v. Hereford, in the District Court of East 
Baton Rouge, in which Court he claimed damages against the defendants, 
alleging the slaves to be his property. Defendants excepted to the juris- 
diction, on the ground that their domicil was in New Orleans. 
By the Court: The plaintiff’s claiming title to the slaves seized, the op- 
position was properly made by petition to the Court from which the 
order issued, as required by Article 398 of the Code of Practice; and 
Article 400 of the same Code expressly provides, that if the sale has not 
been enjoined; the opjosition shall not prevent the Sheriff from selling 
the property under seizure, but in such case he shall be personally re- 
sponsible for all damages which the sale may occasion the intervening 
party, and the Sheriff shall have his recourse against the party who has 
obtained the seizure. Lobdell v. The Union Bank, 117. 


16. The revocatory action cannot be exercised by individual creditors until 
their debts are liquidated by a judgment, unless the defendant in 
such action be made party to the suit for liquidating the debt brought 
against the original debtor. Code, 1967. Bach vy. Leopold, 386. 


17. As a general rule, it is more than questionable whether the Court, in an 
action of this kind, can disregard the usees, and give a judgment for the 
nominal plaintiff. But in the present case, public policy, no less than 
legal principle, and the peculiar facts disclosed in evidence, preclude us 
from allowing the usees to disappear, and to substitute another actor in 

their place. United States, for the use, &c., v. Union Bank, 389. 


18. The use of the name of the Government, with all its privileges and pre- 
rogatives, in the prosecution of individuals, must be discountenanced by 
this Court. Ibid. 


19. In suits instituted by plaintiffs against one Weber, an attachment was 
levied on a lot and buildings in possession of defendants. Defendants 
intervened, and claimed the property, by purchase, from Weber. Plain- 
tiffs answered that the sale to defendants was fraudulent and simulated. 
Judgment was rendered in favor of plaintiffs for the amount of their 
claims, “with privilege on the property attached.” Execution was issued, 
and from the Sheriff’s return it appeared that the property attached was 
adjudicated to the plaintiffs. Defendants refused to give up the property, 
and this action was brought for property. 
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By the Court: It does not appear that either of the defendants was ever 
notified of the sale, and as the plaintiffs allege, they have continued to 
occupy the premises since the sale. It must be conceded that the pro- 
ceedings in those suits were exceedingly loose and irregular. There is 
nothing in the record which shows that the claim of the intervenor was 
adjudicated upon, or that it was abandoned ; neither does it appear that 
the intervenor had any knowledge of the judgment rendered against her 
vendor, recognizing the attaching creditor’s privilege on the property. 
In the absence of such proof, and in view of all circumstances disclosed 
by the record, it is clear that the rights of the intervenor must stand un- 
affected. So thought the District Judge, for his judgment was chiefly 
based on the ground that the plaintiffs were bound to resort to the revo- 
catory action. Levy v. Weber, 439. 


19. It is not necessary, under the provisions of the Act of 1852, chap. 305, 
that a judgment by default should precede a judgment homologating an 
administrator’s account, rendered by the Clerk of the District Court. 

. Succession of Gautier, 451. 


20. Art. 620, C. P., which requires the decree of the ‘Supreme Court, to be 
recorded on motion in open Court, is repealed by the act of 1852, en- 
titled “ An act relative to the power of Clerks of District Courts, the 
parishes of Orleans and Jefferson excepted;” which confers upon the 
Clerks of District Courts, power “ to receive, file and record all madates 
and decrees rendered by the Supreme Court in causes taken up by ap- 
peal from their respective Courts, and to issue all legal process under 
such mandates and decrees of the Supreme Court.” 

Maskell vy. Haifleigh, 457. 


21. Plea of prescription having been filed in the Supreme Court, the case was 
remanded to enable plaintiff, if possible, to show an interruption. 
Bank of Louisiana v. Richard, 458. 


22. A wife, by the hypothecary action, sought to make property, which had 
been bought at a sale provoked by a creditor of the husband, liable for 
her claim. By the Court: Under Article 711 of the Code of Practice, 
such a privity exists between the purchaser and the suing creditor, that 
the purchaser may call on the suing creditor to appear in the suit and 
defend him, or directly avail himself of any legal or equitable defence by 
which the suing creditor might himself oppose the hypothecary action. 

Judice v. Kerr, 401. 


23. On the filing of a final tableau by an Administrator making distribution 
among the heirs—the Administrator, having asked for citation for the 


heirs, cannot be forced to trial hefore they have been made parties. 
Broussard vy. Robin, 478. 


24. Cause remanded because continuance should have been granted. 
Neyland v. Neyland, 465. 
25. The validity of a judgment for want of citation, cannot be attacked in the 
Supreme Court when it was not made a ground of action in the Court below. 
Barret vy. Emerson, 503. 
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26. When, after prayer for trial by jury, the parties proceed to trial without 4 


jury, and no bill of exceptions is taken, it will be presumed that the jury 
is waived. Wallace v. Smith, 876, 


See Administrators and Administration—Dean vy. Wade, 85— Wilson v. Imboden, 140. 
See Sheriff— Magee v. Duncan, 125. 

See Supreme Court—Police Jury v. Succession of McDonogh, 341. 

See Tutor—Brown v. Crockett, 30. 

In suits for marital portion—See Succession— Vapeur v. Dupré, 488. 


PRESCRIPTION. 
1. Service of an order of seizure and sale interrupts prescription. 


Rhea v. Taylor, 28. 


2. The prescription of one year, established against certain real contracts, 








does not apply to those that are simulated. Lee v. Whitehead, 81. 


. Suit on a promissory note. Plea, prescription. Plaintiff had brought 
suit previously ; was called and not appearing, was nonsuited. By the 
Court: In such a case, at least when unexplained, the Article 3485, C. 
C. applies, and the interruption is considered as not having occurred. 
Bell v. Elliott, 452. 


. The prescription of one year, established by Article 1989 of the Code, is 
not applicable to simulated sales. Decuir v. Veazey, 453. 


. The prescription of ten years, established by Article 3442 of the Code re- 
quires good faith in the purchaser. Ibid. 


. Decision in Norwood v. Devall, 7 Annual, 523, affirmed. 
Mechanics’ & Traders’ Bank v. Theall, 469. 


. Hypothecary action for a minor’s mortgage founded on a judgment against 
the tutor. At the time the judgment against the tutor was obtained, 
the plea of prescription would have defeated the plaintiff—but the tutor 
did not set it up. Held—the renunciation of prescription by the tutor 
could not affect'the right of defendant as third possessor, inasmuch as 
the defendant could at any time avail himself of the plea of prescription 
under Article 3429 of the Code. Blanchard vy. Decuir, 504. 


. Where an administrator placed upon the tableau, as privileged, a judg- 
ment which had been obtained on a prescribed note in a suit in which 
the prescription had not been pleaded, a mortgagee whose claim existed 
at the time the prescription accrued, may set it up against the judgment 
creditor. Succession of Edmond Dejean, 505. 


. The administrator had placed F. upon the tableau as a mortgage creditor, 
but ascertaining that the judgment was obtained on a prescribed note, 
moved for leave to strike off the claim. By the Court: The insolvent 
had an undoubted right to waive prescription; and after it had accrued, 
the natural obligation which remained was a sufficient consideration for 
the subsequent promise to pay. The judgment on that promise is bind- 
ing. Ibid. 
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PRIVILEGE. 


1. The confidential and head clerk and manager of a bar-room and eating- 
house, has a privilege for his wages on the movables of the establish- 
ment. Succession of Caldwell, 42. 


2. W. had charge of the ten pin alleys, and received the money paid at 
them during the day, and made his returns when they were closed. If 
this occupation did not give him a privilege as an agent under articles 
3158, 3181, 3219 and 3221 of the Code, yet it entitles him to be classed 
with servants, and as such gives him a privilege. Ibid. 


8. Plaintiff sold to Simpson cotton for cash on delivery. It was delivered 
on the 4th of June, and the plaintiffs, by the delivery of the cotton, gave 
the purchaser the ownership of it, and he appeared as such, and got 
credit on his purchase accordingly in the market, without any notice, 
or interference on the part of plaintiffs on account of their unpaid bal- 
ance, until the 9th following. The plaintiffs had no privilege on that 
day which could eonflict with the rights of intervenors. By their in- 
cautious delivery the plaintiffs enabled Simpson to do that for which 
cotton is bought in this market—to get credit and speculate upon it. 

Hill, McLean & Co. v. Simpson, 45. 


4. In a building contract, in which it was provided that the contractor should 
be paid thirty thousand dollars, at the rate of twenty-five hundred dol- 
lars per month, on the certificate of the architect stating that the work 
done warranted the payment—it is incompetent for the sub-contractor 
who claims from the owner, under the Act of 1844, on the ground that 
the payments have been anticipated—to go behind the architect’s cer- 
tificate to show that it did not state the truth. 

Rousselot v. Kirwin, 300. 


5. The Act of 1844, in its terms and spirit, protects the sub-contractor, or 
workman, against all payments in anticipation made by the proprietor 
to the undertaker of a building subsequent to the delivery of an attested 
account. Ibid. 


6. By the Act of 1844, the legislature intended to afford protection to the 
sub-contractor, or workman, or the furnisher of materials, against pay- 
ments made in anticipation: and, under that statute, the delivery of the 
attested account fixes the rights of the parties at time of the delivery. 

Moores v. Wire, 382. 


See Lease —Smith v. Blair, 10. 
Heirs of Lalaurie vy. Woods, 366. 


PUBLIC LANDS. 

1. The perfecting of incomplete Spanish titles to the land in Louisiana, of 
right belongs to the legislative branch of the Federal Government, and 
their power to deal with such titles, in their political capacity, and to 
determine to whose benefit they should inure, is beyond the control o¢ 
the Judiciary. Riddle v. Ratligy, 106. 
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PUBLIC LANDS, (Continued). 
2. In incomplete grants, where the land has been separated from the public 


domain, the King of Spain had no power, or discretion, which he could 
lawfully exercise in relation to it, and none passed to the United States. 
The land was and has remained private property, which no legislation 
of Congress could affect. Ibid. 


8. Incomplete titles like settlement and cultivation, were mere equities, and 


the Government had the right to say in what manner they should ripen 
into perfect titles, and to establish a limit beyond which these equities 
should cease to have effect. The confirmation was the title, and inured 
to the benefit of the party to whom it was made. But in case of com- 
plete grants, the confirmation is not the title, but only its recognition, 
and in ascertaining the rights of parties, it must be laid out of view. 
Ibid. 


PUBLIC PLACES. 
4, The Legislature has, at all times, a right to change the destination of pub- 


lic places. Parish v. Municipality, 145. 


RES JUDICATA. 


1. Plaintiff claims from defendants a slave, through his wife, sole heir of 


Frederic Christian. Defendant sets up title through his wife, niece 
of Christian—to whom, he alleges, Christian donated the slave— 
and he pleads res judicata. In Tennessee one Wheaton had the slave 
in possession, and Weld, the present defendant, brought an action of 
replevin for the slave. Wheaton had hired the slave from Christian's 
executor. Weld bonded the slave, and took him into possession. The 
executor of Christian then brought an action of replevin against Weld, 
and by legal process obtained possession of the slave, and returned him 
to the possession of Wheaton. The matter at issue between the parties 
was, whether the slave had been given by Christian, during his life, to 
Weld’s wife. Held: In Tennessee slaves are personal property, and 
can only be claimed from the executor. The proper party in interest in 
Tennessee was, substantially, the party litigant in relation to the title of 
the slave—and the plaintiff in this suit, acquiring title through him 
(the executor), ought to be bound by a judgment rendered against the 
executor as owner. Throughout these proceedings in Tennessee, the 
executor was a privy to Wheaton, he being a mere bailee and nominal 
party. This privity in estate binds the party by the judgment as effec- 
tually as if he had been a technical party to the record. 
Johnson v. Weld, 126. 


2. The article 2265 of the Code, and others of the same section, must not be 


considered as a strict, arbitrary and technical enactment, but as one de- 
claratory of the conditions of the res judicata as a principle of juris- 
prudence. I bid. 


3. These conditions of the res judica, established in order to ensure the ends 





of justice, have been received in the jurisprudence of the civil law in 
the light most favorable to attain them. The effect of the res judicata 
is, consequently, held to extend to the successors of the ayans cause, 
the assignees of the parties and to all those who claim through them. 
Ibid. 
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RES JUDICATA, (Continued). 


4. Where the amount due by the husband to the wife has been fixed by a 
judgment obtained contradictorily with a creditor of the husband, such 
judgment is res judicata as to the amount due by the husband to the 
wife, as well against the assignees of the creditor as the creditor him- 
self. Judice vy. Kerr, 461. 


REVOCATORY ACTION. 
See Practice—Bach v. Leopold, 886. 


SALE. 


1. The usage, on the neglect or refusal of the buyer to come in a reasonable 
time, after notice, and pay for and take the goods, is for the vendor to 
sell the same at auction, and to hold the buyer responsible for any de- 
ficiency in the amount of sales. Mackoy v. Holton, 48. 


2. When at the time of the institution of a suit to rescind the sale of a slave, 
the vendor resides in Baton Rouge, and the slave is in a dying condition 


in New Orleans, ho tender need be made. Simon v. Burnett, 84. 
3. It seems that when the vendor refuses peremptorily to rescind the sale 
of a slave, no legal tender is necessary. Tdid. 


4, The purchaser of a tract of land cannot refuse to pay, on the ground that 
the vendor's title nas not been confirmed by the United States. 
Woodward v. Ledoux & Co., 85. 


5. In an action for the price of a thing sold, it is no defence that the buyer 
lacked the skill to discover an apparent defect. 
Twidill & Edwards v. Perkins, 138. 


6. The ignorance of the vendor that the cotton sold by him was falsely packed, 
does not exempt him from liability for the difference between the value 
of the bales, in their actual condition, and what the value would have 
been if the quality throughout the bale had been uniform with the sam- 
ples. Fuller vy. Cowell, 136. 


7. Where the seller is not cognizant of the hidden defects of the thing sold, 
he is liable for the difference at the time and place of sale, between the 
actual value of the bales falsely packed, and what they would have been 
worth, if the entire contents had corresponded with the outer portion. 

Lbid. 

8. Action for the price of sugar sold. Defendant pleaded non-delivery. 
Plaintiff offered to deliver the sugar, and placed the defendant in default 
by giving him a written notice to attend on the day fixed by agreement 
for the delivery of the sugar. Held: Thereupon the plaintiff’s right of 
action accrued to compel the payment of the price. 

Reine v. Poumairat, 282. 


9. No valid auction sale of real estate can be made when the description of 
the property sold is vague and indefinite. Bonner v. Baker, 283. 

10. To make a valid auction sale of immovables and slaves, the authority 
given by the owner to the auctioneer should be in writing—as also the 
conditions on which the sale is to be made. Ibid. 
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11. The vendee who suffers personal property to remain in the possession of 
the vendor, and thus enables him to acquire credit, or to deceive a sub- 
sequent purchaser, cannot resist the claim of his vendor’s creditors, nor 
that of a subsequent bona Jide purchaser. Beebe v. Robbins, 470. 





12. The transferree of a litigious right from one who purchased it, but was in- 
capacitated to buy, under ‘Article 2422 of the Code—to the knowledge of 
the transferree—acquires nothing—and the debtor, when sued, may set 
up the nullity of the sale. McCarty v. Splane, 482. 


13. Bona jide purchasers, who have advanced their money upon the faith of 
the proceedings of a Court of justice—a judgment, execution and she- 
riff’s deed—who have possessed peaceably for many years—who have 
expended large amounts in improvements—will not be turned out of 
possession on account of mere informalities, at the instance of a party 
who shows no injury, and exhibits no equitable ground for relief. 

Barret v. Emerson, 503. 


14. Under Article 2456 of the Code, when the vendor retains possession, 
there is reason to presume that the sale was simulated. The presump- 
tion, however, is not conclusive—but throws on the vendee the burden 
of proving that the transaction was in good faith and the sale real. 

Wartel v. Dardein, 506. 
See Privilege—Hill v. Simpson, 45. 


See Evidence—Kennedy v. Beasly, 88. 
See Lesion. 


SALES JUDICIAL. 


1. When the Sheriff sells property, to the sale of which opposition has been 
made, the opponent can recover the property from the purchaser. His 
claim against the Sheriff is for the damages which the sale may have 
occasioned him—not for the value of the property sold. 

Lobdell v. Union Bank, 117. 


2. To constitute a title translative of property, the judicial sale must be ac- 
companied by the judgment and execution. 
Dede v. Boguille, f. m. ¢., 138. 


8. In judicial sales the amount of mortgages assumed by the purchaser, and 
which turn out not to be due, enure to the benefit of the defendant in 
execution. Demaret v. Hawkins, 483. 

See Mortgage—HHebert v. Doussan, 267. 
SALES FOR TAXES. 


1. Under the well-established jurisprudence of this State in relation to sales 
of land for taxes, no title passes, by a forced sale, under a defective de- 
scription. Wills & Rawlins v. Auch, 19. 

2. Under the Act of 1847, the Tax Collector is required to give a certificate 
in writing to the purchaser of lands sold for taxes. Held: that so to 
interpret the act as to make this certificate operate as a conveyance from 
the State, so as to vest an absolute title in the purchaser, and to establish 
it as evidence that all the formalities required by the statute had been 
complied with, the language of the statute must be imperative, and free 
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from all ambiguity. Such a power, given to subordinate ministerial 
officers, would be in derogation of private ‘property, and ought to be 
construed strictly, and not enlarged by intendment Ibid. 





8. All proceedings for the recovery of State taxes are in the name of the 
State, and whether the conveyance is in the name of the State, or of 
the tax gatherer, the conveyance is a sanction, and if not a legal one, it 
can touch no man’s property. Ibid. 


SEAWORTHINESS. 
See Insurance—Lapene v. Sun Mutual Insurance Co., 1. 


SEIZURE, AND SEIZURE AND SALE. 

See Fieri Facias—Stanborough v. McCall, 9. 

See Mor.gage—Bacon v. Maskell, 507. 
SEPARATION FROM BED AND BOARD. 

See Husband and Wife—Perkins v. His Wife, 14. 
SEQUESTRATION. 
See Practice—Bogart v. Rils, 55. 

SERVITUDES. 


1. The law defines servitudes to be charges imposed on an estate for the use 
and utility of another estate. They accordingly terminate when things 
are in such a situation that the servitudes can no longer be used.— 
(Eustis, C. J.) Parish v. Municipality, 145. 


2. The legal principle of ownership involves that of exclusive dominion and 
the right of enjoying and disposing of property independent of others, 
and under the sole restraint of the law. Servitudes are created by the 
dismemberment of the absolute right of ownership, which thereby be- 
comes modified and imperfect. (Eustis, C. J.) Ibid. 

3. The first presumption, presented by the fact of ownership, is clearly in 
favor of the absolute, perfect right, and no adverse right can be recog- 
nized, unless it results from presumptions which the law has established, 
or parties themselves have agreed as to its nature and purpose; and in 
this last case, the establishment of servitudes by covenant, certainty as 
to these relations is a requisite essential to their validity. (Eustis, C. J.) 

Lbid. 

4. For the establishment of servitudes by the agreement of parties, they 
ought to be declared and described with certainty as to the property in 
favor of which they are created, as to the property subjected, and as to 
the nature of the charge imposed. (Eustis, C. J.) Lbdid. 

5. When a stipulation exists in favor of a person, the owner of an estate, the 
language might be such, or the whole tenor of the act be such, that a ser- 
vitude might be fairly deduced; and in case of that kind, reference ought 
to be had to the respective conditions of the estate, as affected by the ser- 
vitude, in their locality, uses, convenience and value. (Eustis, C. J.) 

Ibid. 

6. Servitudes are restraints on the free disposal and use of property, and are, 
on that account, not entitled to be viewed with favor by the law. Hence 
servitudes, claimed under titles, are never sustained by implication; the 


567 












































INDEX. 





SERVITUDE, (Continued). 


title creating them must be express as to their nature and extent, as well 
as to the estate which owes them, and the estate to which they are due. 
Ibid. 

7. The servitude of view is sometimes considered in law as including the ser- 
vitude of prospect, as well as that of light. But it may well be doubted 
whether a servitude of prospect can be established in our modern cities, 
where the houses are contiguous and no open space, save the streets and 
public squares, are habitually left, except, perhaps, in the case of adjoin- 
ing lots. And if it can, the great inconvenience which would result from 
it, makes it the duty of Courts not to recognize it without an express 
constitution of it by title, in favor of buildings erected, or to be erected. 

Ibid. 

8. The right of perpetual front on the river is a new and unusual servitude, 
which, even if established by the title, would not be recognized; and 
the authorization of the Legislature to sell a portion of the batture for 
building lots, is conclusive evidence that such servitude would have been 
against public policy. The same is true as to the servitude of prospect. 

Ibid. 
SHERIFF. 

1. Sheriff sequestered live stock. The question being what allowance he 
should receive for keeping them. Held: The stock was kept ina pas- 
ture, and if any feed was given, there is nothing to shew the quantity 
and cost of it; besides this, it is shown that at the time of the seques- 
tration the cows gave the defendant from forty to forty-five gallons of 
milk per day, for which sheriff does not account. His elaim was there- 
fore reduced. Jure v. Ballatin, 18. 


2. Where the Sheriff levies property in the possession of the judgment debtor, 
the party representing himself as the owner, who sues for damages for 
an illegal seizure, must make out his title fully and clearly before the 
Sheriff can be mulcted. The duties of the Sheriff are delicate, and his 
responsibilities great, and unless Courts of justice are cautious in enter- 
taining claims for damages against him, the efficiency of the law may 
be impaired. Bennet, Tutrix, v. Starnes, 77. 

8. The Sheriff was sued for the value of certain movables seized and sold 
by him under a number of attachments. In his answer, he called on 
the attaching creditors to defend him and asked that they might be 
made parties to the suit, so that if judgment was rendered against him, 
he might have judgment over against them. All the creditors but one 
appeared and justified the seizure. Held: that the fee paid by the 
Sheriff to counsel for defending the attachment, was a claim to be paid 
by the attaching creditors. Succession of Caldwell, 45. 

4, Case remanded because of ex parte amendment of Sheriff’s return. 

Magee v. Duncan, 125. 

5. If the Sheriff leaves the property in the possession of the debtor it is at 
his own risk. His responsibility for the goods levied on continues so 
long as he can keep possession of them under the execution. 


Byrne & Co. v. Anderson, 139. 
See Courts—Lisac v. Klapman, 135 
See Practice—Lobdell v. Union Bank, 117. 
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SIMULATION. 





1. Simulated sale annulled. Lee v. Whitehead, 81. 
2. The prescription of one year, established against certain real contracts, 
does not apply to those that are simulated. Ibid. 


3. In an action to annul a simulated sale, the prayer of the petition was, that 
the property be “sold in satisfaction of petitioner’s judgment; ” but the 
judgment decreed the property “subject to the just claims of his (defen- 
dant’s) creditors.” An amendment of the decree was asked for so as to 
make it correspond with the prayer. By the Court: The appellee is 
entitled to the amendment. The Code of Louisiana contemplates that 
the revocatory action shall enure to the benefit of the creditor who has 
been at the expense and risk of prosecuting the action, (C. C. 1972,) 
and although we do not regard the present action as coming within the 
restrictions and limitations applicable to the Actio Pauliana, or revoca- 
toria, yet there is certainly that analogy which the greater bears to the s 
less; and the practice of our predecessors has been in conformity with 
the prayer of plaintiff's petition. Decuir v. Veasey, 453. 


See Action—Prescott v. Spurlock, 7. ‘ 
See Practice—Bach v. Leopold, 386. 


SLAVES AND SLAVERY. 


1. Mielkie, whose domicil was in Vicksburg, gave the plaintiff, his slave, in 
April, 1843, the following permit : “‘ My negro woman Sarah Haynes, about 
thirty years old, has permission to pass unmolested to Cincinnati and the 
State of Ohio generally, or any other free State she may choose.” By the 
Court: Her passage was provided for by her master, and she was sent to 
Cincinnati for the purpose of being made free. It does not appear that she 
remained longer than several days in Cincinnati, and she came to New 
Orleans in the same spring. The testimony shows that she has remain- 
ed here since, with this exception, that in 1844, or 1845, she -went to 
Vicksburg. We infer that she remained there but a short time. As 
the plaintiff has violated the law by coming into and remaining in this 
State in direct disobedience of its provisions, she cannot be considered as 
having acquired any rights, dependent on domicil or residence here, and 
her status must be determined by the laws of the domicil of her master. 
We cannot distinguish this case from that of Hinds v. Brazealle, 2 How- 
ard’s (Mississippi) Rep. 841; Mary v. Brown, 5 A. 271. On the princi- 
ples recognized by this Court in Liza v. Puissant, 7 Annual, 83, the 
plaintiff would not be considered as having acquired her freedom by 
her presence in Cincinnati. _ 

Sarah Haynes, alias Mielkie, v. Forno, 35. 








2. The plaintiff was a slave in 1823. Her master was about removing from 
the District of Columbia to New York, and an indenture of apprentice- 
ship of plaintiff, was made by her father to her master, to bind plain- 
tiff until her majority. Her owner executed an act of manumission of 
plaintiff, and in the year of 1849, entrusted it to a gentleman of this 
city. JZeld: It seems as though the act of manumission and indenture 
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SLAVES AND SLAVERY, (Continued). 


were made with a view to the change of residence which followed and 
most clearly manifest the intention of removing to New York, by the 
laws of which, in force at the time of the change of residence, it is pro- 
vided, that any person, not being an inhabitant of that State, who shall 
be traveling to or from, or passing through the State, may bring with 
him any person lawfully held by him in slavery, and may take such per- 
son with him from the State; but the person so held in slavery shall not 
reside or continue in New York, more than nine months, and if such 
residence be continued beyond that time such person shall be free. The 
intention to reside in New York, and the actual residence there for, 
certainly, a year, being proved, the plaintiff became free. 
Lucy Brown, f. w. ¢., v. Smith, 59. 





8. The plaintiff’s condition as a free person, could not be affected by the 
subsequent return to, and residence of her former owner with her, in 
the District of Columbia, as by a statute of Maryland, of 1796, it is 
provided that “it shall not be lawful to import, or bring into the State, 
by land or water, any negro, mulatto, or other slave, for sale or to reside 
within the State, and any person brought in the State as a slave, con- 
trary to this act, if a slave before, shall thereupon, immediately cease 
to be the property of the person or persons so importing, or bringing 
such slave within the State.” Lbid. 


4. Permission for a slave to serve ona particular steamboat does not warrant 
his employment on another, without the consent of the owner. 
Rountree v. Brilliant Steamboat Company, 289. 


5., Arts. 174, 177 of the Code authorize a slave to make a contract for his 


emancipation. Heirs of Trahan v. Trahan, 455. 
See Evidence—Jiudnall v. Watt & De Saulles, 14. 
SUBROGATION. 
For co-surety’s right of Subrogation—See Gosserand v Lacour, 7 
SUBSTITUTION. 


See Donations and Testaments 
SUCCESSION. 
1, An heir cannot contest the validity of a legacy, when sufficient remains 
after payment of the legacy, to pay him the full amount of his interest 
in the succession. Adams v. Routh, 121. 


2. Caldwell was appointed curator of the succession of Gates. He filed a 
tableau which was opposed by Maris, through 7. 4. Bartlette, attorney 
at law, J/arks claiming to be a creditor as a vendor of goods to one 
Johnson, for whom Gates became surety, as Marks alleged. The evi- 
dence was altogether parole. Marks’ claim was rejected, but by consent 
of counsel a judgment of non-suit was entered. Subsequently Caldwell 
absconded, and Walker applied for the curatorship, through Bartlette, 
was appointed, and obtained judgment against Leefe, Caldwell’s surety. 
Execution issued against Zeefe, and the return showed that before the 
sale of the property seized, the case “‘ was settled by the parties.” Dur- 
ing the summer vacation, Walker filed a tableau recognizing Marks’ 
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SUCCESSION, (Continued,) 

claim, which, not being opposed, was allowed; but the judgment of 
homologation was never signed. Almira Gates, the widow of Gates, 
sued to set aside the homologation, charging collusion between Marks 
and the curator, Walker. By the Court: the recognition of Marks’ 
claim by the curator was collusive. Walker obtained the curatorship 
for the sole purpose of obliging Marks, and of enabling him to make his 
claim. It was an abuse of the forms of legal proceedings for the curator, 
under the circumstances, to place upon the tableau a claim which. had 
been rejected, after trial before the Court. Gates v. Walker, 277. 

3. The wife of the deceased, though she had lived apart from him, was not 
judicially separated from bed and board, and she had an interest in his 
estate, at least for the purpose of presenting her claim for the marital por- 
tion for adjudication. Ibid. 


4. The Act of 1820, which provides that any person who takes possession of 
a vacant estate, or part thereof, without being duly authorized to that 
effect, &c., is not applicable to the heir of an estate who has the right, if 
he chooses, to take posses:-ion of the estate, and dispose of it as he pleases, 
subject only to the legal restraint of the creditors, and under the respon- 
sibility of paying the debts of the succession. J/eVasters v. Place, 481. 

5. The sale of property belonging to an estate to which the seller has a simu- 
lated title, and the appropriation of the price to his own use—is such an 

{ acceptance of the succession as makes him liable as heir for the debts. 

I bid. 

6. Article 985 of the Code is a negative, pregnant with the affirmative, that 
if the heir had no title to the property sold by him other than that of 
heir, and no right to suppose that the property did not belong to the suc- 
cession, he commits an act manifesting the intention to accept when he 
disposes of tue property. A simulated title confers no right whatever. 

1 bid. 


. Until the succession is liquidated it is impossible to ascertain whether the 


3 


wife died rich, and unless she did so, and the husband is shown to be in 
necessitous circumstances, the marital portion is not due. 
Vasseur v. Dupré, 488. 


io 4) 


. In a suit for the marital portion, the heirs must be made parties, the ad- 
ministrator having no capacity to stand in judgment. Ibid. 

9. Where by the terins of sale of the property of an insolvent succession, 
fixed by the creditors, the property was to be sold on a credit—the 
“purchasers giving their obligation, with tero approved securities, each,” 
&c.—it was the duty of the Administrator himself to require two good 
sureties, and the responsibility is his, if it was not done. 

Fontenet v. Debaillon, 509. 
10. Where by the terms of such a sale, the price of the property sold was to 
bear ten per cent. interest until paid, the Administrator is chargeable 
with the interest until the principal is paid; and it is no defence for him 
that he paid some of the claims against the estate before the expiration 
of the credit term. IT bid. 











SUCCESSION, ( Continued.) 


11. By the Court: It is urged that the plaintiff has lost the benefit of his 






‘SUPREME COURT. 


judicial mortgage by his failure to re-inscribe his judgment within ten 
years. It is far from clear that this principle is applicable to mortgages 
which an administrator is bound to raise for the purpose of selling the 
property and settling the debts of the succession. But even if it is, the 
plaintiff obtained a judgment that his claim should be paid with the ben- 
efit of his judicial mortgage. Besides it was the duty of the adminis- 
trator to have paid the plaintiff, as a creditor with a judicial mortgage 
in 1841, and he cannot take advantage of any thing which has occurred 
from his constant resistance of payment until now, ten years afterwards. 
We consider, therefore, that the plaintiff has not lost the benefit of his 
judicial mortgage. Ibid. 


See Administrators and Administration—Porche v. Creditors of Succession of Banks, 65 
See Donations and Testaments—Cecil,/. w.c., v. Lacoste. 142 


1, The Supreme Court is without jurisdiction to decide an exception taken 


to the trial of a cause before a Justice of the Peace on the ground that 
the Justice was interested in the cause. 
West Baton Rovge v. Robertson, 69. 


2. The Judge of the District Court was requested to charge the jury that the 


facts, as sworn to, did not constitute larceny. Dy the Court: the juris- 
diction of the Supreme Court extends to criminal cases, on questions of 
Jaw alone, and if we were to examine the facts on which the jury found 
the verdict, in order to determine whether the Court below erred in re- 
fusing to charge them that those facts did not constitute larceny, we 
would certainly be exceeding our jurisdiction, and deciding on the facts 
as well as the law. The facts proved in a cause constitute a basis for 
presumptions which can only be drawn by the jury, who are the legiti- 
mate judges of the law and fact in the finding of a general verdict, the 
only restraint on them consisting in the power of the Judge to set aside 
their verdict, when it is contrary to the law or the evidence. 
‘ State v. Cammeyer, 312. 


8. The Supreme Court will exercise a discretion in entertaining appeals from 


pro forma judgments. The review of a pro forma judgment is not the 
exercise of original jurisdiction. And there can be no good objection to 
it in a case like this, where no question of fact is involved, and where 
the judgment was entered up in good faith, in order to speed the trial 
of a cause of great public importance. 

Police Jury v. Succession of MeDonogh, 341. 


SURETY. 


1. In the case of Coffman v. Williams, on a sale, Cresup as principal and 





Morgan (deceased) as surety, gave a twelve months’ bond for the price 
of the property. On the 19th of July, 1849, the Sheriff had an execu- 
tion on the bond, against Cresup and Morgan, and was about to levy, 
when, on the same day, Hudson, the attorney at law of Coffman, and 
the Sheriff, meeting Cresup, Hudson directed the Sheriff to return the 
execution, and took Cresup’s draft on Fellowes, Johnson & Co, of New 
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SURETY, (continued ). 


Orleans, payable to Hudson's order, on the first of the following Novem- 
ber. Hudson endorsed the draft “ without recourse,” and forwarded it 
to Coffman, who kept it “a long time.” The draft was neither accepted 
nor paid by /, J. & Co., in whose hands Cresup had no funds. Held: 
If Coffman did not approve of Hudson’s arrangement, he should have 
ordered a new execution and returned Cresup’s draft. His long acqui- 
escence discharged the surety. 


Morgan, Administrator, v. Coffman, 56. 


2. A surety has a right to be subrogated to the principal’s rights against his 
solidary co-surety, to the extent of the co-surety’s liability ; and if the 
principal grants time to the co-surety, that would defeat the surety’s 
right to the subrogation—the surety is discharged. 

Gosserand vy. Lacour, 75. 


8. Surety discharged because of time granted to principal. 
Peacock vy. Chapman, 87. 


4. The Act of 1844, requiring bond to be given to the State by the Register 
and Receiver of the Land Office, does not provide for the transfer, or 
assignment of it to individuals aggrieved by the Register. And it is not 
seen how the obligation of the sureties to the State can be extended by 
implication, so as to inure to the benefit of third persons. 

} Saltenberry v. Loucks, 95. 


5. The condition of the bond is, that Loucks shall well and faithfully do and 
perform all the duties required of him by law, in his capacity of Register of 
the Land Office. To receive the price of lands sold is not one of his 
official duties :—that is expressly assigned to the Treasurer. The plain- 
tiff deposited the price of the land bought by him with the Register. 
He made the Register his own agent, and the sureties have not warrant- 
ed against the risks of this agency. I bid. 

6. The surety, on a bond for the release of property attached, cannot be 
made liable until the condition of the bond be broken and the principal 
put in delay. Goodman v. Allen, 381. 


TAXES AND TAXATION. 
See Police Jury v. Succession of MceDonogh, 341. 


TUTORS. 


1. By the Statute of Tennessee, a testamentary guardian may maintain an 
action of ravishment of ward, or trespass against any person who shall 
wrongfully take away, or detain the person of the ward, and may re- 
cover damages for the same in such action for the benefit of the minor. 

Brown v. Crockett, 30. 

2. The tutor of a minor, deriving his authority from the law of their common 
domicil, has a right to exercise his personal actions everywhere. Ibid. 

3. By the Statute of 1843, guardians of minors residing in other States of 
this Union, and duly appointed and qualified in such States, are entitled 
to sue for and recover any property, rights, or credits belonging to such 
minors within this State, upon producing satisfactory evidence of their 
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TUTORS, (continued ). 


appointment, without being under the necessity of qualifying as tutors 
according to the Laws of Louisiana. I bid, 
4, A will admitted to probate in another State, and nominating a guardian 
to the minor heirs, and who has been duly recognized there, need not 
be probated in our Court, to allow the guardian to maintain an action for 
the wrongful abduction of his ward. I bid. 


5. Under the law of Tennessee, the father of a minor child has a right by 
last will and testament to name a guardian for her. I bid. 


For Mortgage on the property of Tutors—See Mortgage—Mercier v. Canonge, 37. 
See Minors—Colomb v. Jones, 442. 


WILL. 
See Tutors—Brown v. Crockett, 30. 
See Donations and Testaments. 


WITNESS. 


1, The testimony of the plaintiff—suing for the benefit of the minor, and 
who has no pecuniary interest in the event of the cause, was admissible. 
The objection would go only to his credibility. Brown v. Crockett, 30. 


2. It is a general rule that whenever the credit of a witness is to be impeach- 
ed by proof of anything that he has said, declared, or done in relation 
to the cause, he is first to be asked, upon cross-examination, whether he 
has said, declared, or done that which is intended to be proved, in 


order that he may have an opportunity of explaining that which is prima 
Jucie contradictory. State v. Cazeau, 109. 

8. One who is employed by plaintiffs at a fixed salary—but who was to have 

one-third of the profits, if the one-third exceeded his salary—is a com- 
petent witness. Diggs v. Kirkland, 309. 
4, One bound for the claim sued on, in any event, is a competent witness. 
Peck v. Dwight, 449. 


























